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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
eee 


IS THERE INHERENT POWER IN A FEDERAL EQUITY COURT 
TO AWARD ATTORNEY'S FEES TO A PLAINTIFF WHOSE 
LAWSUIT HAS RESULTED IN SUBSTANTIAL BENEFITS 70 
THE MEMBERS OF A CLASS? 

IN ENACTING THE LABOR-MANAGEMENT REPORTING AND 
DISCLOSURE ACT, DID CONGRESS INTEND TO DEPRIVE 

THE UNITED STATES DISTRICT COURTS OF THEIR 
INHERENT EQUITABLE POWER TO AWARD ATTORNEY'S 

FEES TO A PLAINTIFF WHOSE LAWSUIT HAS RESULTED 

IN SUBSTANTIAL BENEFITS TO THE MEMBERS OF A CLASS? 
DOES SECTION 501 OF THE LABOR-MANAGEMENT REPORTING 
AND DISCLOSURE ACT PROVIDE EXPRESS STATUTORY 
AUTHORITY FOR THE AWARD oF ATTORNEY'S FEES IN 
THESE FOUR CASES? | 

DID THE FOUR SEPARATE ACTIONS BROUGHT BY MR. 
YABLONSKI RESULT IN BENEFITS TO THE MEMBERS OF 

THE UNITED MINE WORKERS OF AMERICA OF SUCH A 
NATURE AS TO CALL FOR AN AWARD OF ATTORNEY'S FEES? 


Although the question of the propriety of an award 
of attorney's fees in these four consolidated cases has not 
previously been before this Court, two of the individual 
cases have been before the Court at earlier stages, Appeal 


No. 24560 was previously before the Court on an appeal by 


— fe 


defendants from the issuance of a preliminary injunction 

as United Mine Workers of America v. Yablonski, Appeal 

No. 23191. Appeal No. 24562 was previously before the 
Court on an appeal by defendants from the issuance of a 
temporary restraining order as United Mine Workers of 
America v. Yablonski, Appeal No. 23439, and on cross- 
appeals from the issuance of a preliminary injunction 

as Yablonski v. United Mine Workers of America, Appeal 

No. 23536, and United Mine Workers of America v. Yablonski, 
Appeal No. 23659. 


REFERENCES TO RULINGS 


(a) June 22, 1970 order denying the motions 
for award of attorney's fees in Appeal 


Nos. 24560, 24561 and 24563, and ac- 


a 
companying opinion (App. pp. 207-16). — 


July 2, 1970 order denying the motion for 
award of attorney's fees in Appeal No. 24562 
(App. p. 217). 


i/ References to the Joint Appendix will be cited as "App.", 
followed by the number of the page of the Joint Appendix 
at which the reference appears. 
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STATEMENT OF THE CASE 


This consolidated appeal is from the District 
Court's denial of motions for the award of attorney's fees 


in four related actions. The motions were filed by plain- 


tiff's attorneys in each of the four cases on February 19, 


1970. (App. pp. 1-4). 
On April 3, 1970, defendants filed a lengthy op- 


position to the motions and noted the deposition of plain- 
tiff's attorney, Joseph L. Rauh, Jr. (App. Pp. 1-4). The 
deposition took place on April 24, 1970, and the transcript 
was filed on May 15, 1970. On May 20, 1970, plaintift 
filed a reply to defendants' opposition of April 3. (App. 
pp. 1-4). Oral argument on the motions was held before 
Judge Howard J. Corcoran on June 4, 1970. (App. pp. 1-4). 

On June 22, 1970, Judge Corcoran issued an order, 
with accompanying opinion, denying the motions for award 
of attorney's fees in three of the cases (Appeal Nos. 24560, 
24561 and 24563) and dismissing such actions as moot. (App. 
pp. 207-16). On July 2, 1970, Judge Corcoran issued an 
order denying the motion for attorney's fees in the fourth 
case (Appeal No. 24562). (App. p. 217). | 

The District Court based its denial of the motions 
for attorney's fees on two assumptions, both of which we 


believe to be erroneous. The first was that attorney's fees 


ae 


could only be awarded under those sections of the Labor- 
Management Reporting and Disclosure Act (LMRDA) which 
specifically provide for such an award. (App. p. 213). 
The second was that attorney's fees could not be awarded 
under the court's inherent equity power because the 
purpose of the lawsuits was not to benefit the members 
of the United Mine Workers of America and because the 
benefits to the members were “indirect and theoretical." 
(App. p. 215). 

The Court ignored the fact that three of the 
actions had been brought under Section 501, which speci- 
fically authorizes attorney's fees, and that the fourth, 
although not specifically naming Section 501, was brought to 
redress the type of breach of fiduciary duty cognizable under 
Segtion 501. The Court also ignored the fact (1) that the 
key factor in the award of fees under the equity power is 
not the purpose of the lawsuits but whether they have con- 
ferred substantial benefits on the members of a class, and 
(2) that these four lawsuits resulted in substantial benefits 
to the members of the United Mine Workers of America of the 
type which both this Court, in Bakery & Confectionery Workers 
int'i Union v. Ratner, 118 U.S. App. D.C, 269, 335 F.2d 691 
(1964), and the U. S. District Court for the District of 


Columbia, in Retail Clerks Union, Local 648 v, Retail Clerks 
ee | 8 ee EOL KS 


Int'l Ass'n, 299 F. Supp. 1012 (D.D.C, 1969) and Cefalo Vv. 
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District 50, UMW, 73 LRRM 2929 (D.D.Cc. 1970), had previously 
held called for the award of attorney's fees, 

Plaintiff noted appeals from these Enders on 
July 15, 1970. (App. pp. 1-4). The appeals were docketed 
on August 20. On August 21, plaintiff moved for consoli- 
dation of the appeals in the four cases, and the motion was 


granted on September 3. 


* * * 


The lawsuits involved here arose out of the candi- 
dacy of the late Joseph A. "Jock" Yablonski for the presi- 
dency of the United Mine Workers of America (UMWA ) and the 
unremitting and some times unlawful opposition to that 
candidacy by the UMWA leadership, particularly defendants 
Boyle (the President), Titler (the Vice President), and 


Qwens (the Secretary-Treasurer). This opposition is not 


difficult to understand in light of prior UMWA elections. 


Mr. Yablonski was the first serious candidate to oppose the 
incumbent officers of the UMWA since 1926, (App. p. 181). 

The last election in 1964, where defendant Boyle ran against 
Steve Kochis, was no contest, a fact underscored not only by 
Kochis' failure to assert his Landrum-Griffin Act rights then, 
(App. pp. 152-54, 159), but also by his inability to secure 
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the support of any local union other than his own when he 
sought the presidential nomination in 1969. (App. p- 181). 

In the course of the 1969 UMWA election, Mr. 
Yablonski was forced to file four separate lawsuits in 
the District Court here in order to compel defendants to 
honor the basic political rights of all UMIJA members, in- 
cluding Mr. Yablonski, to participate effectively in union 
elections. In three of these actions, preliminary in- 
junctions were issued against defendants; in the fourth, 

a preliminary injunction was denied because of defendants! 
formal representations in court that they would take a 
number of specific steps which the Complaint had sought. 
Prosecution of the four actions came to a hiatus as a 
result of the holding of the election on December 9, 1969, 
and the murder of Mr. Yablonski, his wife and daughter on 
December 31, 1969. 

A brief summary of each of the four cases prior 
to the motion for award of attorney's fees follows. For 
ease of exposition, the label applied to each case by the 
District Court below will be used in this brief. (App. 

p. 207). 


Appeal No. 24560 - The Mailing List Case 


Section 401(¢) of the Labor-Management Reporting 


a7 = 


and Disclosure Act of 1959 (LMRDA) provides, in pertinent 


part: 
"Every national or international labor 
organization, except a federation of national 
or international labor organizations, and 
every local labor organization, and its 
officers, shall be under a duty, enforceable 
at the suit of any bona fide candidate for 
office in such labor organization in the 
district court of the United States in which 
such labor organization maintains its prin- 
cipal office, to comply with all reasonable 
requests of any candidate to distribute by 
mail or otherwise at the candidate's: expense 
campaign literature in aid of such person's 
candidacy to all members in good a eeteaee of 
such labor oreeee ton s 5 500 2S uy 
§ 481(c). | 
On May 29, 1969, Mr. Yablonski ae his 
candidacy for the presidency of the UMWA. On June 2, 1969, 
he requested that defendants comply with Section 4O1(c) by 
| 
distributing his campaign literature, at his own expense, 
to all members in good standing of the UMMWA. (App. pp. 5-6). 
In this letter, Mr. Yablonski pointed out the urgency of 
| 
the matter in view of the fact that nominations were to 
begin on July 9 and requested an answer to his request 
within 10 days. <A response was not received, although on 
June 14 defendant Boyle wrote Mr. Yablonski that his request 
would be acted upon at some unspecified time in the future. 
His request having been effectively denied, Mr. Yablonski 
was forced to file suit on June 17, 1969, seeking an order 


compelling defendants to obey the statutory command. 


ric. 


On June 20, 1969, after a hearing, Judge Corcoran 
entered a preliminary injunction ordering defendants "to 
comply forthwith with all reasonable requests of plaintiff 
to distribute by mail or otherwise, at plaintiff's expense, 
campaign literature in aid of plaintiff's candidacy for 
International President of the United Mine Workers of 
America." (App. p. 11). Defendants immediately appealed 
and moved for a stay of the injunction pending appeal. 

This Court refused to grant a stay. On November 14, 1969, 
defendants moved to dismiss their appeal, and the appeal 
was dismissed on November 26. (App. p. 1). 

Three mailings were made by Mr. Yablonski at his 
expense under the protection of the Court's order. The 
first took place on or about July 1, 1969. At that time a 
leaflet was mailed which announced Mr. Yablonski's candidacy 


and set forth his qualifications for office and his election 


platform. (App. pp. 202-03). This leaflet went to 162,000 


members of the UMWA and was the first large-scale mailing 
to the UMWA membership by a candidate challenging incumbent 
UMWA officials in the ten years since the LMRDA first 
guaranteed this right to union members. (App. p. 181). 

A seccnd mailing took place on or about July 4, 
1969. (App. 204-05). It promoted the rank-and-file candi- 
dacies of Mr. Yablonski for President of the UMWA and 
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Mr. Elmer Brown for Vice President. Because of a lack of 
financial resources, this mailing was more limitea in 
scope -- two copies of the pamphlet were sent to each local. 
(App. p. 182). | 

A third mailing was made on or about October 31; 
1969, to each of the local unions. (App. p. 206). This 
letter advised the locals of their specific obligations 
to conduct a fair election in accordance with both the 


LMRDA and the UMWA Constitution. 


Appeal No. 24561 - The Reinstatement Case 


Section 609 of the LMRDA, 29 U.S.C. § 529, 


provides: 


"It shall be unlawful for any labor organization, 
or any officer, agent, shop steward, or other 
representative of a labor organization, or any 
employee thereof to fine, suspend, expel, or 
otherwise discipline any of its members Tor 
exercising any right to which he is entitled 
under the provisions of this chapter. The 
provisions of section 412 of this title shall 

be applicable in the enforcement of this section." 
29 U.S.C. § 529. 


Shortly after the announcement of his candidacy, 
Mr, Yablonski was removed by defendants from nis position 
as Acting Director of Labor's Non-Partisan League in 
Washington, D. C., without notice and for a reason later 
withdrawn, and was assigned to District 5 in Pittsburgh, Pa.s 


which was headed by a bitter enemy of Mr. Yablonski. As a 
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result, on June 26, 1969, Mr. Yablonski was forced to file 
suit under Sections 609, 102 and 501 of the LMRDA (29 U.S.C. 
§§ 529, 412, 501) to seek his restoration to office and to 
vindicate the right of all UMWA members to be free from 
retaliation for exercising their LMRDA political rights. 

On July 17, 1969, after a hearing, Judge Corcoran 
found that Mr. Yablonski had been removed from office in 
retaliation for his candidacy and entered a preliminary 
injunction ordering defendants to reinstate him to his 
position and to refrain from any other retaliatory measures 
against him, (App. pp. 12-17). 

When Mr. Yablonski initially returned to work 
pursuant to the court's order, he found his desk occupied 
by a Mr. Robert Howe, who announced that he -- and not 
Mr, Yablonski -- was to be in charge of the Labor's Non- 
Partisan League activities (App. pp. 184-85). It was only 
after Mr. Yablonski informed defendants that he intended 
to move to hold them in contempt for willful failure to 
obey the court's order to reinstate him that he was given 
back his office. (App. pp. 184-86). Even then, he never 
regained the responsibility and authority previously 


associated with the position. (App. pp. 184, 186). 


Appeal No. 24562 -- the Journal Case 


Section 401(c) of the LMRDA, 29 U.S.c. § 481(c), 
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prohibits a labor organization from "discrimination in 
favor of or against any candidate with respect to the use 
of lists of members." On August 26, 1969, Mr. Yablonski 
brought suit on behalf of himself and all UMWA members 
under Sections 401(c) and 501 of the LMRDA (29 U.S.C. 

§§ 481(¢), 501) to prevent defendants from continuing to 
use aS a personal campaign instrument the United Mine 
Workers Journal, a bimonthly publication sent to every 
member of the UMWA at no cost. 

On August 28, 1969, Judge Waddy Sound that "a 
prima facie case has been made that defendants, are using 
the membership lists of the United Mine Workers to dis- 
criminate against plaintiff in violation of Section 401(c) 
of the Labor-Management Reporting and Disclosure Act of 
1959 (29 U.S.c. 481(c)), by utilizing the United Mine 
Workers Journal, which goes to all members of the union, 
as a campaign instrument in favor of defendant Boyle.” 
(App. p. 18). Accordingly, Judge Waddy issued a temporary 
restraining order barring discriminatory use by defendants 
of the Journal pending disposition of the motion for pre- 
liminary injunction. (App. pp. 18-19). This Court refused 
to stay enforcement of that order. 


After a lengthy hearing on the motion for pre- 


liminary injunction, Judge Pratt issued the preliminary 
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injunction on September 9, 1969, reported at 305 F. Supp. 868. 
Judge Pratt found that the first five editions of the Journal 
following the announcement of Mr. Yablonski's candidacy 
demonstrated "excessive coverage, colum-wise and pictorially, 
given to defendant Boyle in relation to the coverage of other 
matters contained in the Journal." (APp.pp. 125-26), the Court 
noted that Mr. Yablonski was not even mentioned by name in 
these five editions, except in the report on nominations, 
while there were "166 references to defendant Boyle, most 

of them in bold-face type, as well as 16 Pictures of defendant 
Boyle.” (App. p.126). Judge Pratt concluded that "plaintirr 
is likely to succeed when the case is tried on the merits 


because a preponderance of the evidence shows the defendants 


have discriminated against Plaintiff." (App, p.127). Ac- 


cordingly, a preliminary injunction was entered, ordering 
defendants to cease discrimination in the use of UMWA member- 
ship lists and, in particular, to cease using the Journal 

aS a campaign instrument for defendant Boyle. (App. p. 131). 
Judge Pratt also ordered defendants to distribute &@ copy of 
the text of his findings and order to the entire UMWA member- 
ship (App. p.131). This was done in the October 1, 1969 
issue of the Journal. (App. pp. 199-201). 


Appeal No. 24563 -- The Fair Election Case 
Spee s Ho. 21503 -- The Fair Election Case 
On October 2, 1969, Mr. Yablonski wrote to defendants 
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asking that they issue to all local unions a set of rules 
for the fair conduct of the election in accordance with 

the LMRDA and the UMWA Constitution, and suggesting certain 
rules which should be included. (App. pp. 135-38). Mr. 
Yablonski also requested that, in accordance with Sec- 

tion 401(c) of the LMRDA, he be permitted to inspect a 

list of all UMWA members in jobs where UMWA membership was 
a condition of employment. These requests were denied by 
defendants Boyle and Owens in a letter dated October 8, 1969. 
(App. pp. 139-40). On October 9, Mr. Yablonski wrote a 
letter to defendants asking that suit be brought by the 
union or its board of directors or orficers seeking an 


order that would insure an honest and fair election. 


(App. pp. 141-42). Defendants refused to even answer this 


letter. 

Having thus exhausted his internal union remedies, 
Mr. Yablonski was required to file suit on October 24, 1969, 
on behalf of himself and all UMWA members under Sections 
401(c) and (e) and 501 of the LMRDA (29 U.S.C. § 481(c) 
and (e), 501), seeking to compel the defendants to adopt 
and carry out certain basic fair election procedures. On 
or about November 1, 1969, a week after this suit was filed 
and almost a month after Mr. Yablonski's first letter, 
defendants issued the call for December elections. (App. 


pp. 188-89). Although never included in previous calls, 


a 


specific instructions concerning two items demanded by 
Mr. Yablonski in both his October 2, 1969 letter and the 
Complaint -- secret balloting and a candidate's right to 
election observers -- were included in the November 1 call 
for election. (App. pp. 189, 145). The call did not, 
however, include other elemental procedures which Mr. 
Yablonski had requested, such as publication of specific 
election rules for the local unions. 

Hearings on plaintiff's motion for a preliminary 
injunction were held before Judge Hart on November 4, 5 
and 6, 1969. In order to temper the court's criticism of 


their actions (e.g., App. pp. 150, 156-57, 168) and to 


avoid the issuance of yet another preliminary injunction 
against them (e.g., App. pp. 155, 156, 164-65, 171, 172), 
defendants, through their attorneys, made several rep- 
resentations to the court of specific actions that they 
would take in the future. These representations included 
the following undertakings: (1) that a letter would be 
sent to the recording secretary of each local union setting 
forth specific rules for the conduct of the election; 

(2) that a list of UMWA membership, local-by-local, would 
be prepared by defendants and made available for inspection 
by candidates for UMWA office; (3) that the election re- 


sults, broken down local-by-local, would be mailed to each 
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local union; and (4) that 51,000 extra ballots in the hands 
of defendants would be returned to the printers, to be 
mailed out only upon the written instructions of defendant 
Owens, copies of which instructions would be made available 
to Mr. Yablonski. (App. pp. 193-94, 174-75). "Precisely 
because of these representations, Judge Hart declined to 
issue a preliminary injunction. (App. p. 177) 
Subsequently, specific election rules were sent 
by defendants to all local unions and were reprinted in 
the November 15, 1969 issue of the Journal. (App. pp. 190- 
92). These rules covered every item demanded by Mr. 
Yablonski in paragraphs 2(B)(1) to 2(B) (10) of his Com- 
Plaint. (App. pp. 133-34). Furthermore, a list of the 
UMWA membership was made available for inspection by can- 
didates for UMWA office. Although such a list was required 
to be maintained at UMWA headquarters by the terms of Sec- 
tion 401(c) of the LMRDA since 1959, such a list had never 
been maintained. (App. pp. 149, 160, 161-62). In addition, 
the 51,000 surplus ballots in the hands of the defendants 
were returned to the printers. Finally, the results of 
the December 1969 election were published local by local. 
This had not been done after the last election in 1964, 
although required by both Section 401(e) of the IMRDA and 


Art. IX, Sec. 36 of the UMWA Constitution. (App. pp. 152- 
54, 159). : 
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ARGUMENT 


SUMMARY OF ARGUMENT 

It is appellant's contention that the District 
Court should have awarded attorney's fees in all four 
cases both under its inherent power as a court of equity 
and under the specific authorization of Section 501 of 
the Labor-Management Reporting and Disclosure Act, 29 
U.S.C. § 501. An award under the court's equitable powers 
is called for when the plaintiff's lawsuit has resulted in 
substantial benefits to the members of a class and the 
court's jurisdiction permits it to allocate the costs of 
the lawsuit among the members of the class. In addition, 
an individual suing to redress a union official's breach 
of his fiduciary duty under Section 501 is entitled to an 
award of attorney's fees. 

The four cases presently before the Court resulted 
in substantial benefits to the members of the UMWA and in 


the vindication of the fiduciary principle established by 


Section 501. In Appeal No. 24560 (the Mailing List case), 


the District Court ordered defendants to mail the campaign 
literature of candidates for UMWA office, at the candidate's 
expense, to members of the UMWA. This not only vindicated 
the express mandate of Section 401(c) of the LMRDA but also 
reinvigorated the UMWA election process and permitted a 


better informed union electorate. 

In Appeal No. 24561 (the Reinstatenent case), the 
District Court ordered defendants to reinstate Mr. Yablonski 
to the union position taken away from him in reprisal for 
his candidacy for UMWA president. This not one, upheld the 
express command of Section 609 of the LMRDA but also demon- 
strated to all UMWA members that the federal courts would 
intervene to prevent retaliation for the exercise of a 


member's political rights. 


in Appeal No. 24562 (the Journal case), the District 


Court ordered defendants to cease using the United Mine 
Workers Journal as a personal campaign instrument. This 
not only enforced the express terms of Section 401(c) of 
the LMRDA but also insured a better Some more responsive 
election. ! 

In Appeal No. 24563 (the Fair ee case), in 
order to forestall another court order against them, 
defendants agreed to basic changes in the UMWA election 
procedures. This resulted not only ina vindication of 
both the LMRDA and the UMWA Constitution but also in sig- 
nificant changes in the union election PREIS 2 changes 
designed to make the election more fair and more honest. 

In light of these demonstrable benefits to the 


members of the UMWA from each of Mr. Yablonski's lawsuits, 
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the District Court erred in refusing to award attorney's 
fees. The Court has inherent equity powers to award such 
fees. The LMRDA does not take away those powers. Indeed, 
a& persuasive argument can be made that the Act affirmatively 
granted such powers to the U.S. District Courts. 
I. AN EQUITY COURT HAS INHERENT POWER TO AWARD 

ATTORNEY'S FEES TO A PLAINTIFF WHOSE LAWSUIT 

HAS RESULTED IN SUBSTANTIAL BENEFITS TO THE 

MEMBERS OF A CLASS. 

While it is generally true that attorney's fees 

are not recoverable in the ordinary civil action, such as 
@ personal injury tort action, it is firmly established 
that a court, as an equity court, possesses the inherent 
power to make an award of attorney's fees, where appro- 
priate. Sprague v. Ticonic Nat'l Bank, 307 U.S. 161 (1939); 
Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970). 
Furthermore, the courts have not hesitated to avail them- 


selves of this inherent power where "overriding consider- 


ations indicate the need for such recovery," Mills v. 


Electric Auto-Lite Co., 396 U.S. 375, 391-92 (1970), -or 


“when overriding considerations of justice seem[ed] to 
compel such a result," Fleischmann Corp. v. Maier Brewing 
Co., 386 U.S. 714, 718 (1967). 

As acknowledged by even the District Court in the 


present cases, the Supreme Court has long held that such 
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overriding considerations are present where a lawsuit 
brought by an individual has conferred substantial bene- 
fits upon a whole class. (App. pp. 214-15). The court's 
authority to make an award in such @ case 6 sock of 

the original authority of the chancellor to do equity in 
@ particular situation." Sprague v. Ticonic Nat'l Bank, 
307 U.S. 161, 166 (1939) (mphasis added). Just this last 
Term, the Supreme Court reaffirmed the inherent power of a 
court to award counsel fees in such a situation -- where 


an individual's lawsuit has Significantly benefited @ class. 


Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970). 


In Mills, the minority stockholders of a cor- 
poration brought suit to set aside the merger of another 
corporation into the defendant corporation. They charged 
that the proxy solicitation for the merger was materially 
misleading and violated Section 14(a) of the Securities 
Exchange Act and rules issued thereunder. The Supreme 
Court upheld the District Court's summary jadanent that 
the proxy was materially misleading and had caused injury 
to the plaintiffs but remanded the case for a deverm=raion 
as to what relief, if any, should be granted. ‘The Court 
went on to hold, however, that the plaintiffs were entitled 
to an interim award of attorney's fees and directed the 


District Court to make such an award. 
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The Court held that an award of attorney's fees 
was appropriate 

"where the litigation has conferred a sub- 

stantial benefit on the members of an as- 

certainable class, and where the court's 
jurisdiction over the subject matter of 

the suit makes possible an award that will 

operate to spread the costs SS ce 

among them.” 396 U.S. at 393-94. 

The rationale of an award under such circumstances was 
clearly stated: 
_ "To allow the others to obtain full 

benefit from the plaintiff's efforts 

without contributing equally to the liti- 

gation expenses would be to enrich the 

others unjustly at the plaintiff's expense." 

396 U.S. at 392. 

The Mills opinion made clear that the power to 
make an award of attorney's fees is an integral power of 
an equity court. Indeed, the rule that this power should 
be exercised where an individual's lawsuit has conferred 
benefits on a class was termed "judge-created.” 396 U.S. 
at 392. Furthermore, the Court stated that an award under 
such circumstances was not precluded by the absence of ex- 
press authorization in the particular section of the 
statute upon which the lawsuit was grounded (396 U.S. at 
390), just as it was not precluded by the fact that Congress 


had specifically provided for attorney's fees in two other 


sections of the same statute. (396 U.S. at 390-91). 
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In short, there can be no doubt that a United 
States District Court, as an equity court, can and should 
award attorney's fees to a plaintiff whose lawsuit has 
conferred substantial benefits on the members of a class. 
Furthermore, in Thomas v. Honeybrook Mines Ine. 74. LRRM 
2337 (3d Cir. 1970) the Third Circuit stated, citing Mills: 


"the equitable rule against sad@ling 
the active representative of a class 
with the entire expenses of legal 
efforts of benefit to all should not 
be applied in a narrow technical 
manner." 74 LRRM at 2340. 


II. IN ENACTING THE LABOR-MANAGEMENT REPORTING 
AND DISCLOSURE ACT, CONGRESS DID NOT 
INTEND TO DEPRIVE THE UNITED STATES DISTRICT 
COURTS OF THEIR INHERENT POWER TO AWARD © 
ATTORNEY'S FEES TO A PLAINTIFF WHOSE LAWSUIT 
HAS RESULTED IN SUBSTANTIAL BENEFITS TO THE 
MEMBERS OF A CLASS. | 


In its opinion accompanying the orders denying the 


motions for attorney's fees in these cases, the District 
Court relied upon a supposed "clear Congressional intent” 
that attomney's fees not be awarded to plaintiffs who bring 
suit under Sections 102 and 401(c) of the Labor-Management 
Reporting and Disclosure Act (LMRDA), 29 U.S.C. §§ 412, 
481(c). (App. pp. 211,213). In addition to the erroneous 
conclusions which the District Court drew from the legis- 
lative history of the LMRDA, it appears that the District 
Court's approach to the matter of legislative intent was 


basically misguided. 
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The whole tenor of the District Court's opinion 
Suggests that the Court believed that unless it could 
discover an explicit affirmative legislative intent to 
confer upon the federal courts a Power to award attorney's 
fees which they would not otherwise possess, attorney's 
fees could not be awarded to a plaintiff bringing suit 
under the LMRDA. This approach, we believe, is erroneous. 
In our view, the only relevant question with regard to 
legislative intent is whether, in enacting the LMRDA, 
Congress intended to deprive the Unitea States District 
Courts of the Power to award attorney's fees, a power 
which they already possessed as a concomitant of their 
role as courts of equity. 

As has been shown above, and as the District Court 
itself acknowledged in its opinion (App. pp. 214-15), the 
Supreme Court has firmly established the inherent power of 
@ federal court, as an equity court, to award attorney's 
fees to a plaintirr whose lawsuit has conferred substantial 
benefits upon the members of a class. Mills v. Electric 
Auto-Lite Co., 396 U.S. 375 (1970). This power is not 
dependent upon the presence or absence of an express 
Statutory authorization. Id. at 390. Indeed, this power 
resides in the federal courts in suits brought under the 


IMRDA unless it can be shown that Congress, in enacting the 
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Act, evidenced the "purpose to circumscribe the courts! 
power to grant appropriate remedies. Id. at 391. (Em- 


phasis added). Both the terms of the LMRDA itself and 
| 
the legislative history underlying the Act demonstrate that 


Congress had no such purpose. 


A, The Statutory Text 


We turn first to the particular sections of the 
LMRDA upon which, inter alia, Mr. Yablonski relied in 
bringing these actions. Section 102 of the Act, 29 U.S.C. 
§ 412, provides that a person whose rights under Title 1 
have been infringed "may bring a civil action in a district 
court of the United States for such relief (ineiuding in- 
junctions) as_ may be appropriate." (Emphasis added). 


This broad grant of jurisdiction obviously does not deprive 
the courts of their inherent power to award attorney's fees. 

The foregoing conclusion is reinforced by the 
express terms of the following section, (Sectidn 103): 

"Nothing contained in this subchapter shall 

Limit the rights and remedies of any memoer 

of a labor organization under any State or 

Federal law or before any court or other 

tribunal, or under the constitution and 


bylaws of any labor organization." 29 U.S.C. 
§ 413. (Emphasis added). 


The jurisdictional grant of Section 401(c) of the 


LMRDA is similarly broad. It provides that the right of a 


candidate for union office to have the union make campaign 
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Mailings at his request and refrain from discrimination 
in the use of the union mailing lists is "enforceable at 
the suit of any bona fide candidate for office in such 
labor organization in the district court of the United 
States in which such labor organization maintains its 
Principal office." 29 U.S.C. § 481(c). 

Furthermore, in addition to the specific savings 
clause for Title 1 quoted above, Section 603(a) is a 
savings clause for the whole Act. It provides, in per- 
tinent part, that 

"except as explicitly provided to the con- 

trary, nothing in this chapter shall take 

away any right or bar any remedy to which 

members of a labor organization are en- 

titled under such other Federal law or law 

of any State." 29 U.S.C. § 523(a). 

(Emphasis added). 

The broad jurisdictional grants of Sections 102 
and 401(c), plus the fact that Congress saw fit to state 
in two separate sections that the Act was not intended to 
take away any existing rights and remedies, are persuasive 
evidence that in enacting the LMRDA Congress did not intend 
to deprive the federal courts of their inherent power to 


award attorney's fees, 


B. The Legislative History 


This evidence of an absence of an intent to strip 


the district courts of their attorney's fee powers is further 
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buttressed by the LMRDA's legislative history. Congressman 

Elliott, who introduced the bill in the House which, after 

amendment, became the LMRDA, prepared a detailed statement 
| 


regarding its various provisions for insertion in the 


record. With regard to the court's powers to grant relief 
under Section 102, Congressman Elliott stated: 


"Thus a suit to prevent and restrain a 
violation of the so-called bill of rights 
might terminate in an injunction, but also 
in an order setting aside discipline imposed 
by a labor organization, and restoring the 
plaintiff to membership if appropriate, and 
awarding monetary damages if suffered. The 
court's jurisdiction ' * * * to grant such 
other and further relief as may be appro- 


priate' gives it a wide latitude to grant 
relief according to the necessities of the 
case.” 105 Cong. Rec. 15547-48 (August SECs 
T959). (Emphasi 


S added). 


This negates the existence of any intent to deprive the 
courts of their inherent equitable powers. | 

In the same vein, Senator Kuchel, who was one of 
the co-sponsors of the amendment which ultimately became 
Section 401(c) of the LMRDA, stated with regard to that 
provision: 

"If the Federal court finds the existence 
of a discrimination on the part of the union 
officers with respect to the mailing List, the 


court, under the provisions of the amendment 
of the Senator from New York, in which as I 


Say we concur, will be entitled to give such 

relief as it deems equitable under all the 

circumstances. Cong. Rec. (April 25, 
. phasis added). ' 
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Again, this hardly shows an intent to strip the courts of 
their inherent equitable powers. 

The District Court ignored the clear evidence of 
Congressional intent both in the terms of the Statute and 


in statements by its authors on the floor of Congress. 


instead, the Court relied upon two isolated remarks , by 


opponents of the bill, that under the bill the individual 
union member would have to pay the costs of litigation 
himself. (App. p.211). See H. Rep. No. 741, 86th Cong., 
ist Sess. (1959) at 95 (dissenting views); 105 Cong. Rec. 
10094 (June 8, 1959) (remarks of Sen. Goldwater). But as 
the Third Circuit pointed out in Gartner v. Soloner, 384 

F. 2d 348, 351 (1967), neither of these remarks was made 

in the course of floor debate concerning the LMRDA in 
either the House or the Senate. In fact, Senator Goldwater's 
remarks were made more than a month after the LMRDA had 
first passed the Senate on April 25, 1959, were made before 
a House subcommittee, and were printed in the Congressional 
Record only at his request. 

Furthermore, the Supreme Court has made clear that 
in the search for legislative intent little weight is to be 
attributed to this type of remark. In Mastro Plastic Corp. 
Vv. NLRB, 350 U.S. 270, 288 (1956), the Court said: 
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"One minority report. suggested'a fear 
that § 8(d) would be applicable to unfair 
practice strikes. The suggestion, however, 
was not even made the subject of comment by 
the majority reports or in the debates. An 
unsuccessful minority cannot put words into 
the mouths of the majority and thus, in- 
directly, amend a bill." 


See also Schwegmann Bros. v. Calvert Corp., 341 U.S. 384, 
394-95 (1951): 

"The fears and doubts of the opposition are 

no authoritative guide to the construction 

of legislation. It is the sponsors that we 


look to when the meaning of the statutory 
words is in doubt.” 


C. The Fact that Attorney's Fees are Specificall 
Provided for in Other Sections of the LMRDA 
Does Not Preclude an Award of Fees Under , 
ections 102 and 40I[c). 

In denying the award of attorney's fees in the 
present cases under Sections 102 and 401(c) of the LMRDA, 
the District Court placed great store in the fact that 
attorney's fees are expressly provided for in Sections 201(c) 
and 501(b) of the Act. (App. pp. 210-213). It viewed this 
4s an indication that fees could not be awarded under any 


other section. 


In Mills v. Electric Auto-Lite Co., 396 U.S. 375 


(1970), it was similarly argued that the fact that attorney's 
fees were specifically provided for in Sections 9(e) and 
18(a) of the Securities Exchange Act meant that such fees 
were not available under Section 1(a) of the Act, which 


did not specifically provide for them. The Court enphatically 


- 28 - 


rejected this contention: 


"We agree with the Second Circuit that the 
specific provisions in §§ 9(e) and 18(a) 
should not be read as denying to the courts 
the power to award counsel fees in suits 
under other sections of the Act when cir- 
cumstances make such an award appropriate, 
any more than the express creation by those 
sections of private liabilities negates the 
possibility of an implied right of action 
under § 14(a)." 396 U.S. at 390-91. 


In the case of the LMRDA it is particularly 
important to insure that, in construing the legislative 
intent with regard to one section, undue emphasis is not 
given to the language of other sections. As former 
Solicitor General Cox has stated: 


"{Bjecause much of the bill was written on 
the floor of the Senate or House of 
Representatives and because many sections 
contain calculated ambiguities or political 
compromises essential to secure a majority 
« + «+, the courts would be well advised to 
seek out the underlying rationale without 
placing great emphasis upon close construc- 
tion of the words." Cox, Internal Affairs 
of Labor Unions Under the Reform Act of 
1959, 58 Mich. L. Rev. 819, B52 (1960), 
quoted in Grand Lodge of Int'l Ass'n of 
Machinists v. King, 335 F.od 340, 345 n.20 


Yr. 1964). 
This fact was recognized by the Third Circuit in deciding 


that attorney's fees were available under Section 102 of 
the LMRDA: 


“The fact that other sections of the LMRDA 
specifically call for the awarding of counsel 
fees in no way controls the legislative in- 
tent with respect to Section 102." Gartner 
ve Soloner, 384 F.2d 348, 353 (1967); 
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D. Recent Cases In This Circuit And In Other 
Trew t=] re Unanimous n wu ce) 


Award of Attorney's Fees To Successful 
a S Under Section 5 | 
The power of a court to award attorney's fees 
under Section 102 of the LMRDA has been the subject of 
considerable 1itigation.~ Although there are cases to 
the cane the most recent cases -- and all the cases 
in this Circuit prior to those presently before the Court -- 
are unanimous in holding thatattorney's fees may be awarded 
to a plaintiff bringing suit under Section 102. 
Bakery & Confectionery Workers Int'l Union v. 
Ratner, 118 U.S. App. D.C. 269, 335 F.2d 691 (1964), which 
was cited with approval by the Supreme Court in the Mills 


case (396 U.S. at 391), involved the question of attorney's 


fees in the related cases of Cross v. Moschetta, brought 


under Section 501 of the LMRDA, and Alvino v. Bakery & 


Confectionery Workers Int'l Union, brought under Section 102 


2/ The question of the availability of attorney's fees to 
~ a plaintiff bringing suit under Section 401(c) of the 
LMRDA has not, to our knowledge, previously been before 
the courts. 


3/ See Cole v. Hall, 35 F.R.D. 4 (E.D.N.Y. 1964); Vars v. 
Int'I Brotherhood of Boilermakers, 215 F. Supp. 


(D. Conn.), a 5 ir. 1963); McGraw v. 
341 


C ) frtd, 300 F.cd 576 (2d ¢ 
United Ass'n of Journey & App. of Plumbi n 
(6th Cir. 1965). 


F.2d 705 


- 30- 


of the LMRDA. This Court upheld then-District Court Judge 
Tamm's award of attorney's fees in both cases. See 118 U.S. 
App. D.C. at 273 n.9, 335 F.2d at 695 n.9. 

The District Court in the cases at hand ignored 
the fact that the Ratner opinion authorized the award of 
attorney's fees in a Section 102 action, stating that 
"Tijn Ratner the action was premised upon violations of 
§ 501(2)" and that "the real issue in Ratner was not whether 
a fee award could be made but rather whether it could be 
made in the absence of a monetary recovery." (App. p. 213). 
Other District Court judges, however, have recognized that 
Ratner calls for an award of attorney's fees to a plaintiff 


bringing suit under Section 102. See Retail Clerks Union, 


Local 648 v. Retail Clerks Int'l Ass'n, 299 F. Supp. 1012 


(D.D.C. 1969) (Gesell, J.); Cefalo v. District 50, UMW, 
73 LRRM 2929 (D.D.C. 1970) (Parker, J.). 

In addition to the unanimous authority within this 
Circuit, in Gartner v. Soloner, 384 F.2d 348 (3rd. Cir.), 
cert. denied, 390 U.S. 1040 (1967), the most extensive 
opinion on the subject to date, the Third Circuit held: 


"under Section 102 of the Labor-Management 
Reporting and Disclosure Act of 1959 the 
federal district courts have the discretionary 
power, and may, when they deem it proper, 
award reasonable counsel fees to a union 
member or members who have in good faith 
pursued their rights under Title I of the 
Act." 384 F.2d at 356. 
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The District Court here did not mention the Gartner case 
although that decision was followed in Sands v. Abelli, 
290 F. Supp. 677 (S.D.N.Y. 1968), another Section 102 
action cited to the Court below. i 


E. The Fleischmann Case ones no 
uthority om e Denia 
orney's sé RGtions. 

The District Court, in denying the motions for 
attorney's fees in the cases here, relied heavily on 
Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 
714 (1967). (App. pp. ell-12). That case, however, does 
not provide authority for the court's action. 

Fleischmann involved a suit brought by one cor- 
poration against another, charging trademark infringement 
under Section 35 of the Lanham Act, 15 U.S.C. § 1117. But 
unlike Sprague v. Ticonic Nat'l Bank, 307 U. Si 161 (1939), 
Mills v. Electric Auto-Lite Co., 396 U.S. 375, (1970), and 
the present cases, Fleischmann did not involve -- as the 
Supreme Court was careful to point out -- a situation 
where a lawsuit brought by one individual has conferred 
substantial benefits upon a whole class and where the class 
will be unjustly enriched at the expense of the individual 
plaintiff unless attorney's fees are awarded. “See 386 U.S. 


at 720. Indeed, not only were there no benefits to a class 


in Fleischmann, there was indeed no ascertainable class there. 
—— 
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Thus, the plaintiff in Fleischmann could not rely, 


as plaintiff does here, upon the inherent power of an equity 


court to award attorney's fees to a Plaintiff whose lawsuit 
has benefited a class. Accordingly, rather than looking to 
the statute to determine if Congress has deprived the federal 
courts of an inherent equity power -- as is appropriate here -- 
the Court's task in Fleischmann was to determine whether 

the Lanham Act was intended to grant the courts a power 

which they would not otherwise have. The Court concluded 
that since "in the Lanham Act, Congress meticulously detailed 
the remedies available to a Plaintiff who proves that his 
valid trademark has been infringed," it did not intend to 
make a grant to the courts of new power to provide additional 
remedies. 386 U.S. at 719. 

Besides the fact that plaintiff here looks to an 
inherent equitable power of the court which was not avail- 
able to the Fleischmann plaintiff, there is a further 
crucial difference between the cases. Section 35 of the 
Lanham Act contains, as pointed out by the Fleischmann Court, 
a "meticylously detailed" pattern of "intricate remedies.” 
386 U.S. at 719. It provides that 

"When a violation of any right of the 
registrant of a mark registered in the Patent 

Office shall have been established in any 

civil action arising under this chapter, the 


plaintiff shall be entitled, subject to the 
provisions of sections 1111 and 1114 of this 
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title, and subject to the principles of 
equity, to recover (1) defendant's profits, 
(2) any damages sustained by the plaintiff, 
and (3) the costs of the action .... In 
assessing damages the court may enter judg- 
ment, according to the circumstancesiof the 
case, for any sum above the amount found as 
actual damages, not exceeding three times 
such amount. If the court shall find that 
the amount of the recovery based on profits 
is either inadequate or excessive the court 
may in its discretion enter judgment ;for 
such sum as the court shall find to be just, 
according to the circumstances of the case.” 
15 U.S.C. § 1115. 


By contrast, Section 102 of the LMRDA merely provides for 


"a civil action in a district court of the United States 
for such relief (including injunctions) as may be appro- 
priate,” and Section 401(c) states a duty "enforceable at 
the suit of any bona fide candidate ... in the district 
court of the United States. . .." : 

This crucial difference in the specificity of 
remedies in the Lanham Act and the LMRDA was pointed out 
by the Third Circuit in Gartner v. Soloner, in holding 
that the Fleischmann decision did not preclude an award 
of attorney's fees under the LMRDA. The Court stated, "It 
should be emphasized that these words [Section 102 of the 
LMRDA] are not of the limiting type found in Rleischmann Vv. 
Maier Brewing, supra, to restrict recovery to those remedies 
which are expressly set forth in the statute." 384. F.2d 
at 354. See also Id. at 354 n.12. | 


{P. 34 omitted] 
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F. Awards of Attorney's Fees Are Particularl 
} n Labor Union ses. 


In searching for the legislative intent behind the 
IMRDA, it is well to keep in mind the particular importance 


of counsel fee awards in internal labor union cases. For, 


as was stated in Cutler v. American Fed'n of Musicians, 


231 F. Supp. 845, 849-50 (S.D.N.Y. 1964): 


‘with the possible exception of civil 
rights litigation, no area is more 
susceptible to the salutary effects of 
the exercise of the chancellor's power 
to award counsel fees without the 
presence of a fund than litigation in- 
volving a member and his union. 
Primarily, this litigation seeks solely 
equitable relief and traditionally pits 
an impecunious group of members against 
a solvent union with little expectation 
of a substantial monetary award from 
which to pay @ counsel fee, even a con- 
tingent one. 


Similarly, in awarding recovery of attorneys' fees by an 
individual union member, the Oregon Supreme Court emphasized 
“the importance of providing means by which the democratic 
process in the functioning of unions could best be pre- 
served." Gilbert v. Hoisting & Portable Engineers, Local 
7Ol, 237 Or. 139, 390 P.2d 320, 320-21 (1964)(en banc). 

It is not too much to say that an award of counsel 
fees removes a major obstacle to suits by union members 
egainst tyrannical union officials and increases the chance 
that union ebuses will be corrected and union democracy 
strengthened. The Gilbert decision made the point quite 


clearly: 
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| 
"If those who wish to preserve the internal 
democracy of the union are required to pay 
out of their own pockets the cost of employ- 
ing counsel, they are not apt to take legal 
action to correct the abuse. The elimination 
of improper practices in union affairs benefits 
not only the plaintiff who initiates the suit 
but also inures to the members of the ‘union 
and the public as well. The cost of employing 
counsel should not be visited upon thé persons 
who bring the suit and prevail.” (390 P.2d 
at 321). 


III, SECTION 501 OF THE LMRDA PROVIDES 
EXPRESS STATUTORY AUTHORITY FOR THE 
AWARD OF ATTORNEY'S FEES IN THESE 
FOUR CASES 


Section 501 of the LMRDA, 29 U.S.C. § 501, provides, 


in pertinent part: 


"(a) The officers, agents, sho stewards, 
and other representatives of a labor organization 
occupy Sositions of trust in relation to such 
organization ani S members as a group . . .. 


| 

"(b) When any officer, agent, shop steward, 
or representative of any labor organization is 
alleged to have violated the duties declared in 
subsection (a) of this section and the labor 
organization or its governing board or officers 
refuse or fail to sue or recover damages or 
secure an accounting or other appropriate relief 
within a reasonable time after being requested 
to do so by any member of the labor organization 
such member may sue such officer, agent, shop 
steward, or representative in any district court 
of the United States or in any State court of 
competent jurisdiction to recover damages or 
secure an accounting or other appropriate relief 
for the benefit of the labor organization .... 
The trial judge may allot a reasonable part of 
the recovery is any action under this subsection 
to pay the fees of counsel prosecuting the suit 
av the instance o @ member of the labor 
organization and to compensate such member for 
any expenses necessarily paid or incurred by him 
in connection with the litigation." (Emphasis 
added). 
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This section imposes upon every union officer a strict 
fiduciary duty to the members of the union. The scope of 
this duty is emphasized by Section 2 of the Act, which 
states that it is "essential" that union officials "adhere 
to the highest standards of responsibility and ethical 


conduct in administering the affairs of their organizations." 


29 U.S,C. § 401. This obligation was underscored by the 
Eighth Circuit in Johnson v. Nelson, 325 F.2d 646 (1963). 


That case involved a suit brought under Section 501 against 
union officers who refused to issue checks in payment of 
expenses authorized by the union membership. In holding 
that such refusal was a violation of Section 501, the 

court stated: 


"Thus it plainly appears that the statute 
is broad in its reach. Officers and other 
union representatives may not act adversely to 
their organization or to the members as a group, 
or acquire a personal interest which is contrary 
to the interests of the organization. Being 
trustees the officers must subvert their own 
personal interests to the lawful Mandates and 
orders of the organization. 


HHH 


"In summary, we hold that § 501 imposes 
eoouciary responsibility in its broades 
application and is not confined in its scope 

o union officials only in their handling of 
money and property affairs." 325 F.2d at 
650, 651. (Emphasis added). 
The breadth of the fiduciary duty imposed upon 


union officers by Section 501 was recognized by this Court 
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in Bakery & Confectionery Workers Int'l Union v. Ratner, 


118 U.S. App. D.C. 269, 335 F.2d 691 (1964). As Judge 
Gesell pointed out in Retail Clerks, Local 6u8 v. Retail 
Clerks Int'l Ass'n, 299 PF. Supp. 1012, 1021 (D. D. C. 1969), 
one thrust of this Court's opinion in Ratner "was that 


Title v's obligations encompass not only the proper hand- 


1 of money and property but the protection of political 
rights as well." (Emphasis added). 

An analysis of the four cases shows a breach of 
fiduciary responsibilities under Section 501. in Appeal 
No. 24560 (the Mailing List case), defendants refused to 
honor the clear mandate of Section 4O1l(c) of the LMRDA 
that a union distribute the campaign literature of a candi- 
date for union office to its members at the candidate's 
Own expense, In Appeal No. 24561 (the Reinstatement case), 
defendants removed Mr. Yablonski from his union office 
because he chose to exercise his right to run for union 
office against defendant Boyle, a right protected by the 
LMRDA. In Appeal No. 24562 (the Journal case), defendants 
violated the LMRDA's flat prohibition against discrimina- 
tion in the use of the UMWA mailing lists and used the 
UMWA's official publication as a personal campaign in- 
strument for defendant Boyle. In Appeal No. 24563 (the Fair 


Election case), until restrained by the intervention of 


Mr. Yablonski and Judge Hart, defendants ignored the command 
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of Section 401(c) of the LMRDA that the union membership 
list be made available for inspection by candidates for 
union office, as well as the requirement of both the LMRDA 
and the UMWA Constitution that election results be published 
local-by-local. 

The District Court below stated that these four 


cases “were not premised upon § 501(a)" and did not 


"clearly fall within the scope” of that section. (App. 


PR, 214, 212). But Appeal Nos. 24561, 24562 and 24563 
were all expressly brought under Section 501. The Com- 
Plaint in Appeal No. 24560 does not mention Section 501 

by name, but it clearly charges the type of breach of 
fiduciary duty cognizable under that section. Thus, by 
the express terms of Section 501(b), we believe, attorney's 
fees should have been awarded in all four cases. 

Where, as here, the individual union member has 
sued under § 501 to redress a breach of fiduciary duty by 
union officials and this suit has vindicated the rights of 
the entire union membership, an award of attorney's fees 
is in order. As Judge Gesell held in Retail Clerks: 

"although the Specific relief is the re- 

instatement of two individuals, the effect 

of such a ruling is to further the rights 

of free expression within the [union], 

thereby benefiting the Union and its 

members as a whole. Accordingly, since 

the discharges in this case also come 

under Title V, the Court will award 

plaintiffs and their attorneys such ex- 

penses and fees which are reasonable for 


the prosecution of this part of the lawsuit 
+ « ee” BOOR, Supp. at 1022. 
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IV. THE FOUR LAWSUITS BROUGHT BY MR. YABLONSKI 
RESULTED IN SUBSTANTIAL BENEFITS TO THE | 
MEMBERS OF THE UNITED MINE WORKERS OF 
AMERICA SUCH AS TO CALL FOR AN AWARD OF | 
ATTORNEY'S FEES 
a a 


At the outset it should be noted that the fact 
that litigation does not produce a monetary recovery does 
not preclude an award of attorney's fees. Mills v. Electric 

ase ee 
Auto-Lite, 396 U.S. 375, 392 (1970). Similarly, the benefits 
to the class which give rise to the award need not be 
| 

pecuniary in nature. Id. at 395. As the Supreme Court 
Said in Mills, an award of fees is proper : 

"where the litigation has conferred a sub- 

stantial benefit on the members o an 

ascertainable class, and where che court's 

Jurisdiction over e@ subject matter of 

the suit makes possible an award that will 

operate to spread the costs proportionately 

among them." Id. at 393-94. (Emphasis added). 
Furthermore, as the Third Circuit stated in Thomas v. 
Honeybrook Mines Inc., 74 LRRM 2337 (3rd Cir. 1970), citing 
the Mills case: 

"the equitable rule against saddling the 

active representative of a class with) the 

entire expenses of legal efforts of benefit 


to all should not be applied in a narrow 
technical manner." 74 LRRM at 2340. _ 


UMWA Members Derived Significant 
Beneficvs From the Four Lawsuits 
a 


In our view, the benefits conferred upon UMWA 


members by Mr. Yablonski's lawsuits were not "indirect and 


theoretical," as the Court seemed to suggest. (App. i)s Mel) = 
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Rather, they were substantial, direct benefits of precisely 
the type which have been the basis of fee awards in other 
LMRDA actions. A review of the four Yablonski cases 
demonstrates this fact. 

Appeal No. 24560 -- The Mailing List Case 

On or about July 1, 1969, Mr. Yablonski, as a 
result of the District Court's order, was able to mail a 
leaflet announcing his candidacy and setting forth his 
qualifications for office and his election platform. 
{App. pp. 202-03). This leaflet went to 162,000 members 
of the UMWA. This was the first large-scale mailing to 
the UMWA membership by a candidate challenging the incumbent 
officers in the ten years since the LMRDA first guaranteed 
this right of union members. (App. p. 181). The importance 
of this mailing -- as well as the persuasiveness of its 
message -- is reflected in the fact that defendant Boyle 
in a Labor Day speech in September, 1969, adopted almost 
in toto the Yablonski platform contained in the leaflet. 
(App. p. 182). 

A second mailing took place under the Court's 
order on or about July 4, 1969. (App. pp. 204-05). It 


promoted the candidacies of Mr. Yablonski for President 


of the UMWA and Mr. Elmer Brown for Vice President. Because 
of a lack of financial resources, this mailing was more 
limited in scope -- two copies of the pamphlet were sent 

to each local. (App. p. 182). 
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A third mailing was made under the Court's order 
on or about October 31, 1969, to each of the local unions. 
(App. p. 206). In this letter each of the local unions 
was advised of its specific obligation to conduct a fair 
election in accordance with both the LMRDA and the UMWA 
Constitution. This was, so far as we are aware, the first 
time that the individual locals had ever been advised in 
writing of their specific responsibilities in this regard. 

The lawsuit, and the mailings resulting from it, 
were of great importance to UMWA members. In the first 
place, this action reinvigorated the UMWA election process 
and made effective the members' right to hear union candi- 
dates other than the incumbents and to see more than one 
side of the issues involved in the union election. It also 
proved to UMWA members that their union officials could 
not ignore the LMRDA and that the federal courts were pre- 
pared to stop any attempt to do so. Finally, it demonstrated 
to the UMWA members that the union mailing lists were not 
the personal property of the defendants and that these lists 
had to be made available to any UMWA member seeking union 
office, : 

Appeal No. 24561 -- The Reinstatement Case 

Almost immediately after his candidacy announce- 
ment, Mr. Yablonski was removed by defendants from his 


| 
position as Acting Director of Labor's Non-Partisan League, 
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the legislative arm of the UMWA. The District Court con- 
firmed what was obvious to all and found that this dis- 
charge was in reprisal for Mr. Yablonski's federally- 
protected union political activities. (App. p. 15). The 
Court ordered defendants to reinstate Mr. Yablonski to his 
position and prohibited any other retaliatory measures 
against him. (App. pp. 16-17). 

This was, as far as we are aware, the first time 
in the history of the UMWA that the victim of a retaliatory 
discharge or other retaliatory measure had obtained redress 
in the federal courts. News of the Court's order reinstating 
Mr. Yablonski spread throughout the UMWA membership. Although 
the United Mine Workers Journal carefully avoided any mention 
of the court order, the latter received widespread coverage 
in the public press and other communications media, par- 
ticularly in the coal mining areas. (App. p. 187). 

Mr. Yablonski's success in securing reinstatement 
furnished powerful evidence to individual UMJA members that 
the union leadership could not punish them for exercising 
their. LMRDA political rights and that each member would be 
protected by the federal courts in the exercise of those 
rights. It gave new hope to UMWA members who wished to 


improve the union but hesitated to express themselves for 


fear of reprisal. This convincing demonstration of the 


a ie 


rights of the individual member was a vital step on the 
long road to restoring internal democracy to the UMWA. 

Appeal No. 24562 - The Journal Case 

Until the entry of the court's orders prohibiting 
defendants from further discrimination in the use of the 
Journal, that publication had been a powerful weapon in 
advancing defendant Boyle's candidacy. For example, in 
the first five editions following the someunecnent of 
Mr. Yablonski's candidacy, there was not one reference to 
Mr. Yablonski (except in the list of nominations) , while 
in the 120 pages of these same five issues there were 166 
references to defendant Boyle and 16 pictures of hin, 
(App. p. 126). The Court ordered an end to this massive 
discrimination. : 

Further, by requiring publication of his order 
in the Journal, Judge Pratt insured that each UMA member 
was informed both that defendants had discriminated against 
Mr. Yablonski and that the court had intervened to bring 
this discrimination to a halt. For the first time in the 
modern history of the union it was brought home to UMWA 
members that the Journal was their publication, not the 
personal organ of the incumbent union officers. The 
importance of this achievement cannot be exaggerated. 
Furthermore, not only was this lawsuit successful, it was, 


to our knowledge, the first in its field. 
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Appeal No. 24563 -- The Fair Election Case 


Although the court declined to enter an order in 
this case because of the defendants' representations to 
the court that they would take much of the action sought 
in Mr. Yablonski's Complaint, this case perhaps resulted 
in even greater benefit to the UMWA members than did the 
court's order in any of the three prior cases. Because of 
this lawsuit, the whole UMWA election procedure was rendered 
more democratic and more responsive to the desires of the 
union membership. 

Mr. Yablonski's lawsuit brought about four sig- 
nificant changes in the UMWA election process: 

(1) Each local union was provided detailed 
written rules for the conduct of the 1969 election. No 
such rules had been provided the locals in previous elections, 
nor were such rules included in the official call for the 
1969 election. The rules covered every item demanded by 


Mr. Yablonski in paragraphs 2(B)(1) to 2(B)(10) of his 


Complaint. (App. pp. 133-34). 
(2) A list of the UMWA membership, local-by-local, 


was made available at the UMWA headquarters for inspection 
by candidates for union office. Such a list had never been 
maintained at the headquarters, in spite of the fact that 
it had been required by the terms of the LMRDA for the past 
ten years. (App. pp. 149, 160, 161-62). 


mh os 


(3) The election results were published on a 
local-by-local basis. This had not been done in the 
previous elections, in spite of the fact that it was 


specifically required by not only Section 401(e) of the 


IMRDA but also Art. IX, Section 36 of the UMWA Constitution. 


(App. pp. 152-54, 159). | 

(4) 51,000 ballots held py defendants at UMWA 
headquarters, over and above those sent to the locals, 
were returned to the printers. The UMWA membership is in 
the area of 200,000 (App. p. 147). levertheless, defendants 
ordered 275,000 election ballots. 22h.,000 of these were 
mailed to the locals, including an extra ten noneant in 
case of loss, mutilation and the like. Defendants retained 
51,000 excess ballots at UMWA headquarters, but upon Mr. 
Yablonski's demand and Judge Hart's prompting they finally 
returned this surplus to the printers. 

Mr. Yablonski's suit -- which was, to our knowledge, 
the first in its field -- was thus successful in forcing 
defendants to make substantial concessions which greatly 
benefited all UMWA members. Without the suit, none of the 
actions described above would have occurred. Defendants 
have maintained that preparations to put virtually all of 
the requested safeguards into effect were already under way 
at the time that Mr. Yablonski filed suit, but they have 
never produced any evidence to support this contention, and 


indeed the evidence is to the contrary. 
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If safeguards were to be provided, one would 
assume that defendants would have advised Mr. Yablonski 
of this fact in their reply to his letter requesting 
safeguards, and yet they did not. 

Moreover, if defendants had intended to issue 
detailed election rules, one would assume that the official 
call for elections would have included them or, at least, 
that it would have advised the locals that further in- 
structions would be forthcoming, and yet it did neither. 

Mr. Yablonski formally advised defendants of his 
intention to exercise his right under Section 4Ol(c) of 


the LMRDA to inspect the membership list as early as 


October 2, 1969, and reiterated his demand in the Complaint 


filed October 24, 1969. If defendants had intended to 
permit inspection, one would expect them at least to have 
prepared the list which they were required by law to main- 
tain. Yet they had not done so even by the time that the 
hearings on the motion for preliminary injunction were hela 
on November 4, 5, and 6, 1969. (App. pp. 146, 147-48, 155). 
If defendants had intended to follow the LMRDA and 
UMWA Constitution requirement that election results be pub- 
lished local-by-local, one would think that defendant Owens 
would not have taken the position as late as the hearing 
itself -- as he did -- that election results had to be 


Bees 


published in this manner only if demanded by one of the 
candidates. (App. pp. 152-54). : 

Finally, in spite of their present contentions, 
the fact remains that prior to the hearing defendants had 
made no attempt to destroy the surplus 51,000 ballots or 
to return them to the printer, nor had they indicated any 
intention to do so. | 

In short, defendants cite no evidence that they 
were prepared to adopt the safeguards requested by Mr. 
Yablonski, and the evidence is to the contrary. These 
safeguards had not been provided in the past, and defendants 
had refused Mr. Yablonski's specific request that they be 
provided in the present election. (App. pp. 135-40). Thus, 
it is clear that it was only Mr. Yablonski's lawsuit and 
Judge Hart's promptings that persuaded defendants to provide 
these elemental election safeguards. The words of the 
Washington Supreme Court in an action against a union by 
individual union members are pertinent: 

"The very fact that these reforms were made 

after the initiation of legal action, leads 

to the reasonable inference that such re- 

forms were caused by initiation of such nee 


action." [Green v. Cavano, 61 Wash. 2a 49 


379 P.2da 209; 215 (1963) (en banc) .] 


B. A Fair Election is Essential to the 
stabdlisnment and Maintenance o 
mion Democracy 


In evaluating the importance of Mr. Yablonski's 


- 49 - 


lawsuits and the benefits conferred upon all UMWA members 
by them, it is crucial to remember that all four suits 
occurred in an election context. For the heart of union 
democracy is a fair election process. As both the Senate 
and the House Reports on the LMRDA stated: 


"It needs no argument to demonstrate the 
tance of free and democratic union elec- 
Under the National Labor Relations 

and Railway Labor Acts the union which is the 
bargaining representative has power, in con- 
junction with the employer, to fix a mants 
wages, hours, and conditions of employment. 
The individual employee may not lawfully 
negotiate with his employer. He is bound by 
the union contract. In practice, the union 
also has a significant role in enforcing the 
grievance procedure where a man's contract 
rights are enforced. The Government which 
gives unions this power has an obligation to 
insure that the officials who wield it are 
espera to the desires of the men and 
women whom they represent. The best assurance 
which can be given is a legal guaranty of free 
and periodic elections. The responsiveness of 
union officers to the will of the members de- 
pends ‘upon the frequency of elections, and an 
honest count of the ballots. Guaranties of 
fairness will Preserve the confidence of the 
Public and the members in the integrity of 
union elections." §. Rep. No. 187, 86th Cong., 
ist Sess. at 20; H. Rep. No. Tal, 86th Cong., 
ist Sess. at 15-16. 


One election, conducted fairly and truly reflecting 
the wishes of the individual members, is a more effective 


method of ridding a union of fiduciary breaches and abuses 


of power and of restoring & union to its true role in repre- 


senting its members than a whole series of successful lawsuits. 
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Indeed, if lawsuits were the only remedy, the prospects for 


obtaining internal union democracy would be dim. 

At the same time, however, lawsuits by individual 
members are crucial to insuring that the IMRDA is obeyed, 
particularly in the pre-election period. This is particularly 
true since the Department of Labor has taken the position 
that the LMRDA embodies a "statutory pattern of restraining 
the hand of the Government before the balloting and pre- 
serving private remedies during the campaigning period.” 
(Statement of Secretary of Labor Shultz before the Labor 
Subcommittee of the Senate Committee on Labor and Public 
Welfare, May 4, 1970). 


C. The Benefits to UMWA Members From These 
Lawsuits are Precise e 1¢ 


Have Been the Basis of Awardy of Atterney's 
Heal ia Guher Tami eres oe Setomey's 
Furthermore, the benefits to the UMWA nenbership 

are precisely the type of benefits which have been the 
grounds for an award of attorney's fees in other labor union 
cases. As pointed out earlier, in its opinion in Bakery & 
Confectionery Workers Int'l Union v. Ratner, 118 U.S. App. 
D.C, 269, 335 F.2d 691 (1964), this Court approved Judge 
Tamm's award of attorney's fees in the related action en-= 
titled Alvino v. Bakery & Confectionery Workers Int'l Union, 
46 LRRM 2812 (D.D.C. 1960). That case involved the court- 


ordered reinstatement of four union ofZicers who! had been 
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removed or suspended from their union positions in reprisal 


for their support of a campaign to oust the incumbent union 


president. 
Similarly, Gartner v. Soloner, 384 F.o@ 348° (3a 


Cir.) cert. denied, 390 U.S. 1040 (1967), upheld the award 
of attorney's fees in a case involving the court-ordered 
reinstatement of a union member who had been fined and 
Suspended from the union for Protesting a denial of the 
voting rights of union members. 

in Cefalo v. District 50, UMW, 73 LRRM 2929 
(D.D.c, 1970), the District Court awarded attorney's fees 
to union officers who had been demoted and/or transferred 
in retaliation for their support of a Slate of candidates 
running against the incumbent union leadership. Judge 
Parker cited "the indirect benefit to the Union and its 
members as a whole" from the reinstatement suit as one of 
the reasons for the award of attorney's fees. 73 LRRM 
at 2936. 

In Sands v. Abelli, 290 F. Supp. 677 (S.D.N.Y, 
1968), the court awarded attorney's fees to a union member 
who had been removed from his union office and suspended 
from the union in reprisal for his charge that the union 
president had engaged in improper financial activities. 
In awarding fees, the court said that "(t]he efforts of 
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this plaintiff unquestionably resulted in a benefit to his 


union.” 290 F. Supp. at 686. 


In Retail Clerks Union, Local 648 v. Retail Clerks 
Int'l Ass'n, 299 F. Supp. 1012 (1969), the court ordered 
the reinstatement of two union vice presidents who had been 
discharged because they had been members of a slete of 
candidates opposing the incumbent union officials. In 
awarding attorney's fees, Judge Gesell stated: 


"In the present case now before the 
Court, alvhough the specific relief is the 
reinstatement of two individuals, the: effect 
of such a ruling is to further the rights o 

ree expression within the ¢ >» vhereby 

eneriting e Union and its members as a 
whole.” 299 F. Supp. at 1022. (Emphasis 
added). 


D. The Key Factor on the Question of 
Attorney's Fees is Whether There 
ave Been Substantial Benefits to 
a Class, and not the Purpose of the 
Lawsuit or its present Posture 
The District Court below apparently misapprehended 
the criteria for the granting of attorney's fees set forth 


in Mills. In its opinion the lower court stated: 


"Mis Court is not satisfied that the 
suits instituted by Yablonski and dismissed 
by the Court were intended to or did benefit 
the union except in the most indirect 'and 
theoretical way. Rather, the suits were 


brought with the primary purpose of aiding 
Yablonski in his election bid. (App. 
p. 215). (Emphasis added). 


- 53 - 


But the crucial factor is not the intent or purpose of the 
Plaintiff in bringing suit but rather whether, in fact, 
the lawsuit "has conferred a substantial benefit on the 
members of an ascertainable class.” 396 U.S. at 393-94. 
(Emphasis added). 

The immateriality of the intent or purpose of the 


plaintiff is further reflected in the fact that a suit need 


not be brought as a aes action in order for attorney's 


fees to be awarded. — See, e.g., Spr @ v. Ticonic Nat'l 
Bank, 307 U.S. 161 (1939); Gartner v. Soloner, 384 F.2a 
348 (3d Cir. 1967); Sands v. Abelli, 290 F. Supp. 677 
(S.D.N.Y. 1968); Cefalo v. District 50, UMW, 73 LRRM 2929 
(D.D.C. 1970). The critical factor is that the lawsuit, 
regardless of its purpose or the form in which it is cast, 
has Substantially benefited an identifiable class. 
Similarly, in its opinion, the court below sug- 
gested that attorney's fees could not be awarded in the 
cases at hand because "liability has yet to be established." 
(App. p. 214). Again, this appears to reflect a mis- 
apprehension of the rule governing the award of attorney's 
fees set forth in Mills. Again, the key factor is not 
the particular posture of the case but rather whether 
"the litigation has conferred a substantial benefit on 
the members of an ascertainable class." 396 U.S. at 


re 


4/ Two of the suits brought by Mr. Yablonski (Appeal Nos. 
24562 and 24563) were brought in the form of class actions. 
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393-94. (Emphasis added). 2/ | 

This point was made even more explicitly by the 
Third Circuit in Kahan v. Rosenstiel, 4ok P.24 161, cert. 
denied, 398 U.S. 950 (1970), a case where the plaintiff's 
bringing suit had caused the defendants to make such sub- 


stantial concessions as to render the suit itself moot. 

The Court stated: 
"In order to recover attorney's fees, it 
is not necessary that suit be brought to 
successful completion, since such a re- 
quirement might discourage prompt settle- 
ments." Uo F.oq at 167. 


The Court went on to state that an award was proper where: 


"it is the Plaintiff's effort which caused others to 


benefit" and where the suit is "meritorious," defining 


rrr 


5/ If the particular posture of the case were a cont 

- factor, this Court's opinion in Baker 

Workers Int'l Union v. Ratner, 118 U.S. A 

F.2d 691 (1964) would be i 

fees in these four cases. There, this Court upheld an award 
of attorneys' fees under the LMRDA in the related action of 
Alvino v. Bakery & Confectionery Workers Int'l Union, 46 LRRM 
2812 (D.D.C. 1960) in spite of the fact that the Alvino action 
had not progressed beyond the granting of a preliminary 
injunction and was unlikely to do so because of an inter- 


vening election. 
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gsc as capable of surviving a motion to dismiss, 


id. 
Subsequently, in Thomas v. Honeybrook Mines Inc., 
74 LRRM 2337 (3rd Cir. 1970), the Third Circuit ordered 
attorney's fees awarded to labor union members bringing 
suit under the LMRDA in spite of the fact that the lawsuit 
was dismissed on jurisdictional grounds. The Court held 
that the lawsuit and other activities of the union members 
had forced the defendant pension fund trustees to commence 


lawsuits which had produced a benefit to a class. 


There can he no doubt that Mr. Yablonski's suits 
were "meritorious," in the Kahan sense. Three of the suits 
resulted in the issuance of preliminary injunctions in Mr. 
Yablonski's favor, and in the fourth, a preliminary in- 
Junction would have issued but for defendants' promises 
to take actions demanded in the Complaint. One of the 
prerequisites for the issuance of a preliminary injunction 
is that the court satisfy itself that it is reasonably 
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6/ The Second Circuit has held that, where the group has 
been benefited by the actions of an individual, the 
individual causing the benefit may recover attorneys! 
fees even when he does not himself bring suit (Gilson v, 
Chock ts Corp. > : r. 1964) [en 
banc] and even when no suit is brought at all (Blau’v. 
Rayette-Faberge, inc., 2 T r. 1968]). 
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probable that the movant will succeed in a trial on the 
merits. Thus, the value of these suits cannot be denied. 
Moreover, the benefit to the group is found in the fact 
that, as shown above, Mr. Yablonski's lawsuits brought 
fresh life to the UMWA election process and resurrected 
important elements of free speech and expression within 
the union, if but momentarily. The past and future 


benefits to the union members from this brave and skillful 


attempt to restore legitimacy to the UMWA political process 


are significant. 
In short, both the law and the equities call for 
the award of attorney's fees. As the court said in Sands v. 
Abelli, 290 F. Supp. 677, 686 (S.D.N.Y. 1968): 
"The efforts of this plaintiff unquestionably 
resulted in a benefit to his union. To re- 
quire him or his family to bear alone the 
financial burden of this litigation might 


discourage others in the labor movement 
from defending their rights." 


CONCLUSION 


For the above stated reasons, the Court should 
reverse the District Court's orders denying the motions 
| 
for award of attorney's fees in all four cases and should 


remand all four cases to the District Court for further 
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proceedings to fix the amount of attorney's fees to be 


awarded. 


Respectfully submitted, 
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Decision in the Mills Case Prevides xg 
an Award of Attorneys' Fees in These 


Unlike the Situation in Millis, There Eas 
Been in These Cases No Final Adjudication of 
Wrongéoing Whatever....-....s eee eee reese cees 


EVEN IF THE POWER TO AWARD COUNSEL FEES IN TH=SE CASES 
EXISTS, THE FINDINGS OF THE COURT BELOW MAKE :t CLEAR 
THAT APPELLANT HAS NOT MADE A SUFFICIENT SHOWZNG TO 
INVOKE THE DISCRETIONARY POWER OF A COURT OF EQUITY 

IN HIS BOSS OS OSS SSO oe eee 


A. The Court Below Found That Appellant Had. Not 
Acted With the Primary Purpose of Benefitting 
the Union and Had Not Conferred Such a Benefit as 
to Justify the Discretionary Grant of an Award 
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this Court has jurisdiction over Appeal 


no final 


court below has not tified th 
§ 1292 (b) (1964). 

2. Whether there is power under the LMRDA to 
award attorneys' fees in these cases, none of which has 
proceeded to adjudication on the merits, where 

(a) none of the section of the Act on which 


preliminary relief was predicated below provide 
for attorneys' fees; 
(b) two sections of the Act not involved in 


these cases expressly provide for jattorneys' fees; 


i 
and 


{c) the legislative history indicates that 

Congress considered and rejected the notion of pro- 

viding for attorneys' fees in cases like these. 

3. Whether, assuming power to award fees exists, 
it was an abuse of discretion for the court below to withhold 
the intervention of equity in appellant's behalf in light of 
its findings that "no malfeasance on the Sore of the officers 
has yet been established" (J.A. 214) and that the lawsuits hed 


the primary purpose and effect, not of benefitting the union, 


but of furthering Mr. Yablonski's unsuccessful candidacy 


(S.A. 215). 


STATEMENT OF THE CASE 
On June 22, 1970, the United States District 
Court for the District of Columbia entered an order denying 
appellent's motion for an allowance of attorneys' fees in 
three of these consolidated cases. On July 2, 1970, the 
game court entered an order denying fees in the fourth case. 
Appea's were noied on July 15, 1570. The appeals were docketed 
on August 20, 1970. This Court has jurisdiction of Appeal 
Nos. 24560, 24561 and 24563 under 28 U.S.C. § 1291 (1964). 
This Court lacks jurisdiction over Appeai No. 24562, 
STATEMENT OF FACTS 
These consolidated appeals arise from the denial 
by the District Court of an aware of attorneys’ fees in 
four actions brought by the late Joseph A. ¥Yeblonski in 
aid of his unsuccessful candidacy for President of the 
United Mine Workers of America (UMWA). A tctal of five 
lawsuits were brought by Mr. Yablonski under the Labor- 
Management Reporting and Disclosure Act of 1959 (LMRDA) 
auring the course of the 1969 election campaign. The 
first four (Civil Action Nos. 1662-69, 1799-69, 2413-69 
and 3061-69), from which these appeals arise,sought to 


regulate various aspects of the conduct of the election. 


The fifth (Civil Action No. 3436-69) was brought on the 


eve of the election and charged the union leagershi 
with massive breaches of fiduciary duty. ‘This suit is 
still in the early stages of discovery in the District 
Court, and is not involved in this appeal. 

The four lawsuits for the prosecut ion of which 
Mr. Rauh and his associates seek to recover fees share one 
significant characteristic: none of them resierocesded 
to adjudication on the merits. Preliminary relief was 
granted to Mr. Yablonski in three of the cases pending 
adjudication of the merits, and relief of any eine was 
denied in the fourth on the basis of the unicn's repre- 
sentations concerning the manner in which it planned to 
conduct the election. A statement of events with respect 


to each of the four cases follows. 
1/ 
The "Mailing Case" (Civil Action No. 1662-69)” —- 


The complaint in this case was filed on June 17, 1969, and 
it sought an order requiring the union to distribute 
Mr. Yablonski's campaign literature. Jurisdiction was 


predicated exclusively upon § 40l1(c) of the LMRDA, 29 
2/ 


U.S.C. § 481(c) (1964). The defendants took the position 


i 

~ For the sake of convenience we have adopted the shorthand 
designations of the four cases utilized by the District Court 
and by appellant. 


2/ 
~ Section 401(c) reads: 

ic) Every national or international labor organization, 
except a federation of national or international labor organizatis 
(Footnote 2 continued on page 4) 


that § 40l(c} grants the right to distribute campaign 


aidates," and that Mr. Yablonski was not at that time 
a “candidate” within the meaning of the union constitution, 


not having received the requisite number cf local union 


nominations. The Honcrable Howard Corcoran made a pre- 


liminary finding that Mr. Yablonski would probably be 


able to show at trial that he was a "bona fids candidate" 


ana its ctficers, 
e seit of any bona 


the district court of the United States in « 
labor organization maintains its principal © 
comply with all reasonabie requests of any © maidate to 
distribute by mail or otherwise at the candicate‘s expense 
campaign literature in aid of such person's candidacy to 
members in good standing of such labor erganization 
to refrain from discrimination in favor or or against 
candidate with respect to the use of lists of members, 
whenever such labor organization or its officers authorize 
the distribution by mail or otherwise to members of campaign 
literature on behalf of any candidate or of the labor organi- 
zation itself with reference to such electiez, similar dis- 
tribution at the request of any other bona fide candidate 
shall be made by such labor organization and its officers, 
with equal treatment as to the expense of such distribution. 
Every bona fide candidate shall have the right, once within 
30 days prior ito an election of a labor organization in 
which he is a candidate, to inspect a list containing the 
names and last known addresses of all members of the labor 
organization who are subject to a collective bargaining 
agreement requiring membership therein as a condition of 
employment, which list shall be maintained and kept at the 
principal office of such labor organization by a designated 
official thereof. Adequate safeguards to imsure a fair 
election shall be provided, including the right of any 
candidate to have an observer at the polls and at the 
counting of the ballots. 


within the meaning of the Act, and entered a4 preliminary 
injunction unce (c) requiring defendants to distribute 
his expense through the union 
ing list, pending adjudication on the mexits. This 
t the campaign, and the 
i 


2 


adjudication. 
j 


election Judge Corcoran @ismisseé the case as 


toward final a 


The "Reinstatement Case" (Civil Action No, 1799-65} -- 
This suit was filed on June 26, 1269, seeking an order rein- 
stating Mr. Yablonski in his position as Acting Director of 
Labor's Non-Partisan League, an assignment as leader of 
union's legislative effort, from which he had heen removed 
shortly after announcing his vehement disagreement with the 
policy of the union's legislative program. xumerous provisions 


of the LMRDA were cited in the complaint, including § 501(a), 
3 t 


3/ 
29 U.S.C. § 501(a) (1964), which deals with the fiduciary 


Oe nO ye ES 


Section 501(a). The officers, agents, shop stewards, and 
other representatives of a labor organization cccupy positions 
of trust in relation to such organization and its members as 

a group. It is, therefore, the duty of each such person, 
taking into account the special problems and functions of a 
labor organization, to hold its money and property solely for 
the benefit of the organization and its members’ and to manage, 
invest, and expend the same in accordance with its constitution 
and bylaws and any resolutions of the governing’ bodies adopted 
thereunder, to refrain from dealing with such organization as an 
adverse party or in behalf of an adverse party in any matter 
connected with his duties and from holding or acquiring any 
pecuniary or personal interest which conflicts with the inter- 
ests of such organizaticn, and to account to the organization 
(Footnote 3 continued on page 6) 


duties of union officers, but principal reliance was 
4/ 


/ 


placed upon § €09, 29 U.S.C. § 529 (1964), which 
prohibits union disciplinary action taken in retaliation 
for an exercise of a union member's rights under the 

Act. Despite the fact that Mr. Yablonski's salary had 
not been increased by his assignment to the position, 

and was not diminished by his removal (J.A. 21), and 
despite his announced disagreement with the program he 
was supposed to direct, Judge Corcoran made a preliminary 


finding that Mr. Yablonski would probably be able to show 


TPootnote 3 continued) 

for any profit received by him in whatever capacity in 
connection with transactions conducted by him or under 
his Girecticn on behalf of the organization. A general 
exculpatory provision in the constitution and bylaws 

of such a labor organization or a general exculpatory 
resolution of a governing body purporting to relieve 
any such person of liability for breach of the duties 
declared by this section shall be void as against public 
policy. 


4/ 


Section 609 reads: 


It shall be unlawful for any labor organization, 
or any officer, agent, shop steward, or other representative 
of a labor organization, or any employee thereof to fine, 
suspend, expel, or otherwise discipline any of its members 
for exercising any right to which he is entitled under 
the provisions of this Act. The provisions of [29 U.S.C.] 
section 412 [LMRDA § 102] shall be applicable in the 
enforcement of this section. 


at trial that the union's action was taken in retaliation 


for his announcement cf his candidacy for President of 
the union and hence that it violated § 609. guage Corcoren 
entered a preliminary injunction requiring the union to 
reinstate Mr. Yablonski as Acting Director Of the League, 
pending final adjudication. The matter tes Sos proceeded 
to adjudication on the merits, and the District Court has 
now dismissed it as moot in light of the occurrence of 
the election, which Mr. Yablonski lost by a two-to-one 
margin, and of the death of Mr. Yablonski. An appeal 
has been taken from this ruling on the grouné the case 
is kept alive by an unspecified claim for daneges on behalf 
of the Yablonski estate--despite the fact that no monetary 
damages have been or could be alleged. 

The “Journal Case" (Civil Action : 2413-69) -- 
This suit was filed on August 26, 1969, seeking an order 
requiring the defendants to devote half of the space in 
the remaining issues of the United Mine Workers Journal 
during the campaign to printing frank campaign literature 
promoting Mr. Yablonski's candidacy and strongly attacking 
defendant W. A. (Tony) Boyle, the incumbent President. 
The suit was predicated principally upon §§ 401(c) and 
401(g) of the act, 29 U.S.C. §§ 481(c), (g) tony Sf 


5 
~™ Section 401(g) reads: 


No moneys received by any labor organization by 
way of dues, assessment, or similar levy, RE no moneys of 
(Pootnete 5 continued on page 8) 


but it aiso relied upon § 501(a} and sought +- recover 
on behalf of the unicn any sums expended to or nt all 
campaign Literature for defendant Boyle. The Honorabie 
John Pratt inade preliminary findings that Mr. Yablonski 
would probably be able to show at trial that the Journal 
had provided excessive coverage of defendant Scyle in 
contrast with its failure to cover Mr. Yablons’:i, and 
that its distribution to the membership constituted a 
discriminatory use of the membership lists in violation 
of § 401(c). Judge Pratt declined to order the Journal 
to print Yablonski campaign material, but instead entered 
2 preliminary injunction under § 461(c) ordering the 
defendants to refrain from discriminating against Mr. 
Yablonski in the pages of the Journal pending final 


adjudication on the merits. No disposition was made 


at that stage of Mr. Yablonski's claim that the use 


of the Journal had violated § 501(a). Mr. Yablonski 


sought summary reversal of the order for its failure 
to require the printing of his campaign literature, and 


defendants cross-appealed. This Court (Judges Leventhal, 


(Footnote 5 continued) 

an employer shall be contributed or applied to promote 
the candidacy of any person in an election subject to the 
provisions of this title. Such moneys of a labor organi- 
zation may be utilized for notices, factual statements 

ef issues not involving candidates, and other expenses 
necessary for the holding of an election. 


Robinson and Robb) affirmed the order without opinion. 
| 


the case has not proceeded further toward adjudication 
on the merits. The cnly remaining issue in the case-- 
the claim for damages to be paid to the oaven under § 501(a) 
--has been consolidated with Civil Action No, 3436-69 for 
trial. | 

The “Fair Election Case” (Civil Action No. 3061-69) 
--On October 24, 1969, shortly before the official call for 
elections and the ballots were tc be mailed to the local 
unions for the December 9 election, this anit was filed, 
seeking detailed court supervision of the union election 
by injunction. Numerous provisions of the LDA were 
cited and relied upon, including § 501(a), but the complaint's 
principal legal theory was that all potential violations of 
title IV of the Act (which governs elections) and of the 
union constitution were enjoinable under § 401(c). The 
Honorable Matthew McGuire twice denied a temporary restraining 
order against the printing and dissemination of the ballots. 


On motion for preliminary injunction, the Honorable George 

L. Hart, Jr., noting that the Supreme Court haa very narrowly 
circumscribed the pre-election jurisdiction of District 
Courts under the LMRDA, see Calhoon v. Harvey, 379 U.S. 134 
(1964), concluded that he lacked jurisdiction to issue an 


injunction dealing with the vast bulk of the matters com— 


plained of. Defendants took the position that all require- 


ments of the law and the union constitution would be complied 


with, regardless whether an injunction issued, and that 
such had been the policy and intention of the union officers 
all along. In light of these representations by the union, 
Judge Hart denied a preliminary injunction with respect to 
the limited matters over which he concluded he had juris- 
@iction. No ruling was made on any matters relating to 
§ 501(a), andithe case has proceeded no further toward 
adjudication on the merits. This case too has since been 
Gismissed as moot. 

Mr. Yablonski's attorneys, headed by Joseph L. 
Rauh, Jr., Esq-, filed a motion for an award of attorneys' 
fees in all four cases, claiming to have benefited the union 


members as a class. Following an exchange of lengthy 


memoranda and a hearing, Judge Corcoran, to wnom all the 


Yablonski cases have now been assigned for all purposes, 
denied the motion in its entirety. He concluded that he 
lacked power under the LMRDA to award fees in cases such 
as these, and found that in any event Mr. Rauh had not 
justified the intervention of a court of equity in his 
behalf. The court stated: 


This Court is not satisfied that the 
suits instituted by Yablonski and dismissed 
by the Court were intended to or did benefit 
the union except in the most indirect and 
theoretical way. Rather, the suits were 
brought with the primary purpose of aiding 
Yablonski in his election bid. . Accordingly, 
there is no basis for the award of attorney's 
fees and they will be denied. 


{J.A. 215) 


From this ruling of the District Court Mr. Rauh 
| 


and his associates have appealed. 


ARGUMENT 


INTRODUCTION AND SUMMARY 


The appellant's brief stands the law of attorneys‘ 
fees on its head. It postulates that the power to award 
counsel fees as an item of costs is only an ordinary incident 
of the chancellor's power to do equity ina particular case. 
From there it reasons that the only question with respect 
to the LMRDA is whether Congress intended toa take this power 
away. Thus it proceeds from a distorted premise to reason 


| 
backward to a wholly unwarranted conclusion which flies in the 


face, not only of the Supreme Court's only full—dress pronounce-— 
ment on the subject of attorneys' fees in Toelicontesce of 
statutorily created causes of action, but of the language 
and legislative history of the Landrum-Griffin Act as well. 

The award of counsel fees to a winning party is 
not an ordinary incident of the equity power in American 
courts. On the contrary, "The rule here has long been that 


attorney's fees are not ordinarily recoverable in the absence 


of a statute or enforceable contract providing therefor." 


Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 


717 (1967). Even in the case most heavily relied 

by appellant, the Supreme Court was careful to state 
that counsel fees "are not of a routine character like 
ordinary taxable costs ... . " Sprague v. Ticonic Nat'l 
Bank, 307 U.S. 161, 168 (1939). Rather, "such allowances 
are appropriate only in exceptional cases and for dominating 
reasons of justice." Id. at 167. 

It is true that the Supreme Court has recognized 


"limited exceptions" to the general rule against allowance 


of counsel fees." Fleischmann Distilling Corp. v. Maier 


Brewing Co., supra at 718. "The recognized ex..ptions to 
the general rule were not, however, developed in the context 
of statutory causes of action for which the legislature had 
prescribed intricate remedies." Id. at 719. In Fleischmann 
the Court held that counsel fees could not be awarded in 

a successful action for deliberate infringement of a 
trademark, since "in the Lanham Act, Congress meticulously 
detailed the remedies available to a plaintiff who proves 
that his valid trademark has been infringed." Id. It 
reasoned that "When a cause of action has been created 

by a statute which expressly provides the remedies for 
vindication of the cause, other remedies should not readily 
be implied." Id. at 720. Furthermore, the Court noted 


that Congress has frequently provided for the recovery 


of counsel fees where it thought such recovery would 

serve its statutory purposes, citing thirtec: separate 

examples of such provisions. Id. at 720-722 & n.17. 

Several attempts to write such a provision into the 

Lanham Act, the Court noted, had failed. id.' at 721 

& n.18. ! 
Appellees submit that these splmeeies 


adumbrated by the Supreme Court 174 years ago, see 


Arcambel v. Wiseman, 3 Dall. (3 U.S.) 306 (1796), ana 


fully expounded and reaffirmed in Fleischmann are dis- 
positive of this case. The court below apprepriately 
noted that “As in the Lanham Act, Congress provided 
the LMRDA with detailed specific remedies for each of 
its substantive provisions." (J.A. 212) Not only is 
there no provision of the LMRDA under which attorneys' 
fees may be recovered in these cases, but Congress 
specifically provided for the recovery of such fees in 
two places in the Act, neither of which is arplicable 
here. The legislative history further indicates that 
Congress considered and rejected the idea of attorneys’ 
fees in the relevant portions of the Act. Finally, the 
vast bulk of the case law holds recovery of counsel fees 
unavailable in cases like these. | 
Moreover, it is important to note that even 
where the power to award counsel fees exists, such an 


awarc is by no means a matter of right. Simply bringing 


a case within one of the “limited exceptions" to the 
general rule does not automatically entitled a party to. 
an award. Once again, in Sprague v. Ticonic Nat'l Bank, 
supra, the Court confined its concern “solely [to] the 
power to entertain such a petition," 307 U.S. at 167, 
without intimating a view as to the propriety of an 
award: 

As in mech else that pertains to equitable 

jurisdiction, individualization in the 

exercise of a discretionary power will 


alone retain equity as a living system and 
save it from sterility. 


Here the court below in its findings of fact 
made crystal clear its view that, even if power to award 
fees existed, the appellant had not made a sufficient 
showing to justify an exercise of equitable discretion in 
his favor. (J.A. 215) In the face of such a finding by 
the same judge who granted two of the three preliminary 
injunctions which appellant claims benefited the union 


so greatly, it can hardly be argued that this is one of 


those “exceptional cases" in which "dominating reasons 


of justice" compel action by the chancellor. 


THIS CSO APPEAL 
SINCE THERE HAS BESN IN THAT CASE NEITHER 
WOR AN APPEAL FROM THE DENTAL. OF AN 
AND SINCE TIL QUESTION OF ATO: 
T BEEN CERTIFIED TO THIS COURT. 
Appellant's brief neglects to allege a statutory 
for the jurisdiction of this Court cover these 
four appeals. The question of jurisdicti is, not the same 
in all four cases. Over three of them -- Appcai Nos. 24,560, 
24,561, and 24,563 -- the Court clearly has jurisdiction under 
28 U.S.C. §1291 (1964). These three cases have been dismissed 
; s 
as moot by the Court below, with an express reservation of 
jurisdiction over the question of attorneys' fe 
the order denying an award of such fees in these three cases 


plainly disposed of all matters pending betwee: the parties 


in the trial court, and constituted a final order in those 


cases, subject to appeal under §1291. 

In Appeal No. 24,562, however, which arises from 
Civil Action No. 2413-69 (the “Journal Case"), no such 
final order has been entered. There remains alive in the 
trial court an important issue -- whether at a trial on 
the merits the plaintiffs can show that the Journal was im- 
properly used to promote the candidacy of defendant Boyle, 
in such a way that Boyle may be liable to the union under 
§501 for some or all of the cost of printing the offending 
issues. Because this question remained to be adjudicated, no 


motion to dismiss the "Journal Case" was ever made. The case 


-16- 


has been consolidated for trial with Civil Action No. 3426-69. 
In the absence of a final order, this Court could 
have jurisdiction of Appeal No. 24,562 only if (1) the order 
appealed from constituted the grant or denial of an injunction, 
26 U.S.C. §1232(a) (1964), or (2) the District Court had 
certified the interlocutory question to this Court under 
28 U.S.C. §1292(b) (1964). Neither condition has been ful- 
filled here. There is c»oviously nothing even remotely 


injunctive in characte: bout the grant or denial of an 


interim award of damages in the form of attorneys' fees. 


Nor has certification «f the question of attorneys’ fees even 
been sought, let alone g-anted; in this case. 

Despite the l-:ar absence of jurisdiction in this 
Court over Appeal No. ‘4,562, appellees have, for the con- 
venience of the Court in! for the sake of being directly 
responsive to appellant. treated all four appeals on their 


merits, in the remainder «f this brief. 


THERE IS NO POWER TO AWARD ATTORNEYS? FEES IN THESE 
CASES UNDER THE LMRDA 


A. The Holding of the Fleischmann Case Es Directly 


Applicable Here in Light of the Car cneneaeen ation 
of Remedies in the LMRDA 
It is difficult to imagine a more appropriate 
context for the application of the Pleischnana principles 
than the Landrum-Griffin Act, where it is quite obvicus 
that "Congress meticulously detailed the remedies available" 
for violations of the Act's various provisions. The LMRDA 
is a complex and highly intricate statute regvlating numerous 
she conduct cf union affairs, ara it remedies 
are carefully tailored to its specific substaative provisions. 
Title I of the Act grants certain substantive (generally 
political) rights to individual union members ; and it provides 
the individual member with a cause of action ior damages or 
injunctive relief in the event of a violation of those 


p< OF 
rights. See LMRDA § 102, 29 U.S.C. § 412 (1964). Section 609, 


Section 102 reads: 


Any person whose rights secured by the provisions of 
this subchapter have been infringed by any violation of this 
subchapter may bring a civil action in a district court of 
the United States for such relief (including injunctions) 
as may be appropriate. Any such action against a labor 
organization shall be brought in the district court of the 
United States for the district where the alleded violation 
occurred, or where the principal office of such labor organization 
is located. 


29 U.S.C. § 529 (1964), prohibits the union from disciplining 
a member for exercising any right secured by the Act, and 
refers to § 102 for a cause of action in the event of such 
disciplinary measures. Section 610, 29 U.S.C. § 530 (1964), 
on the other hand, makes it a crime to use or threaten the 
use of force or violence against a member exercising his 
rights under the Act. 

Title IZ of the LMRDA establishes reporting and 
disclosure requirements for unions and employers. It carries 
its own specific remedies. The Secretary of Labor is given 
rule-making powers, § 208, 29 U.S.C. § 438 (1964), and he 
may bring a civil action for violation of any of the pro- 
visions of Title II, § 210, 29 U.S.c. § 440 (1964). Criminal 
sanctions are also available, § 209, 29 U.S.C. § 439 (1964). 
Reports and the data supporting them must be made available 
to union members, who may sue for denial of access to such 
materials. § 201(c), 29 U.S.C. § 431l(c) (1964). 

Title III deals with trusteeships of local and 
regional labor organizations. Once again, a detailed 
remedial scheme is provided, under which the Secretary 
of Labor, acting upon complaint of any member or any sub- 


ordinate union, conducts an investigation ani! brings an 


action to redress any violations of the trusteeship provisions. 


§ 304, 23 U.S.C. § 464 (1964). 


Title IV governs the conduct of union elections. 


With limited exceptions, it employs a remedial scheme 
similar to that cf Title III. the Secretary cf Labor, 
acting upon the post-election complaint of a union member 
who has exhausted his internal union remedies, makes 

an investigation and may bring suit to set the election 
aside and conduct a new one under his SEpeRveTOne § 402, 
29 U.S.C. § 482 (1964). Limited pre-election remedies 

are provided for candidates to enforce their rights relating 
to the use and inspection of the membership lists during 

the campaign. § 401(c), 29 U.S.C. § 481 {(c) (2964). 

Title V imposes upon union oneicens fiduciary 
duties with respect to the money and property of the union 
and its members, § 50l(a), 29 U.S.c. § 501 (a} (1964), and 
provides for a derivative action on behalf of the union 
by one or more members in the event of a violation of those 
duties, § 501(b), 29 U.S.C. § 501(b) (1964). Criminal 
sanctions are also provided for theft or ember dement by 
a union officer. § 50l(c), 29 U.S.c. § 501(c) (1964). 

Title VI contains a number of miscellaneous 
provisions, most of which carry their own remedies within 
the same section. 

We are thus not dealing with a statute where 
Congress laid down certain policy declarations and left 


the articulation of specific rights and remedies to the 


courts on a case-by-case basis. Each right is provided 


with a specific, detailed remedy. In this context it 

is clear that courts should apply the Fleischmann doctrine 
that “when a cause of action has been created by a statute 
which expressly provides the remedies for vindication of 
the cause, other remedies should not readily be implied." 
386 U.S. at 720. See also Philp v. Nock, 17 Wall. (84 U.S.) 
460 (1873); Teese v. Huntingdon, 23 How. (64 U.S.) 2 (1860). 
Indeed, the Supreme Court has applied this very principle 
to the LMRDA. In Calhoon v. Harvey, 379 U.S. 134 (1964), 
the Court held that in view of the careful specification 

of remedies in the Act, title I remedies were inapplicable 
to alleged violations of title IV, despite the close 
relationship between the rights protected by the two 

titles and the broadly phrased grant of legal and equitable 
powers in § 102. 


1. There Is No Provision for Attorneys' 
Fees in Any Section of the BMRA Relied 


Upon by the Court Below in Granting Relief 


The initial inquiry under Fleischmann, then, is 
whether any provision is made for the award of counsel fees 
in those sections of the LMRDA under which these cases were 
brought and adjudicated. 

The "Mailing Case"--This case sought an injunction 
under § 401(c) of the Act, requiring the union to mail 
Mr. Yablonski's campaign literature to the membership at 


his expense. Nowhere was any other section of the Act 


relied upon in the complaint, and the preliminary injunction 


was predicated exclusively upon § 40l(c}. J.A. 7-9) 
Section 401(c), while it details certain very specific 
limited exceptions to the general post-election remedial 
scheme of title IV, contains no reference to or provision 
for attorneys' fees. ! 

The "Reinstatement Case"--The complaint in this 
case made reference to numerous sections cof the LMRDA, but 
principal reliance was placed upon § 609, which prohibits 
retaliatory discipline of a member for exercising his rights, 
and § 102, to which § 609 refers for the creation ofa 
cause cf action. In issuing its preliminary fagonceion 
the court below relied upon these sections and upon §§ 1C1(a) (1} 
and 101i (a) (2), which establish political rights for union 
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members, and § 401(e), which protects the right to mominate 
candidates, among other things. ({J.A. 15) Despite the 
careful detailing of ricghts and remedies in these sections, 
no reference is to be found in any of them to an award of 
attorneys' fees. 

The "Journal Case"--This suit also mentioned 
numerous sections of the Act, but principal reliance was 
placed on § 401(c), which regulates the use of union 


membership lists, through which the UMW Journal is dis- 


tributed, and upon § 50l(a), which creates fiduciary 


cbligations with respect to the expenditure of union 
funds. The court below enjoined discrimination in the 
use of the Journal, relying exclusively upon § 401(c) 
(J.A. 128-30), and all allegations under § 501(a) of 
the Act have been preserved for adjudication and con- 
solidated with the major § 501 lawsuit, Civil Action 
No. 3436-69, which is not involved in these appeals. 
As noted above, § 401(c) does not provide for recovery 


of attorneys' fees. 


The “Fair Election Case"=--Once again the complaint 


invoked many sections of the LMRDA, but the legal theory 
on which this case was premised was that all potential 
violations of title IV of the Act and of the union con- 
stitution were enjoinable under §§ 40l1(c) and (e). Both 
of these sections enumerate specific and detailed rights 
and remedies but neither of them mentions attorneys' 
fees. In any event, the court concluded that it lacked 
jurisdiction over all but the § 40l(c) aspects of the 
complaint, and denied any injunctive relief in light of 
the union's representations that it had always intended 
to comply with the law and its constitution, and that it 
would proceed to do so. Thus no adjudication in plaintiff's 


favor was made under any section of the LMRDA in this case. 


Under Fleischmann it is plain that attorneys’ 
fees may not be awarded in cases brought amniex complex 
remedial statutes where the statute creating the cause 
of action makes no provision for such an award. 

B. The LMRDA Makes Express Provision fox Attorneys‘ 
Fees in Two Sections, Neither of which 7 Applicable 
in These Cases 


The conclusion that counsel fees are inappropriate 
under the various sections of the LMRDA involved in these 
cases is buttressed by the fact that in two places in the 
Act Congress expressly provided for the recovury of such 
fees. In Fleischmann the Court rested its nesaime that 
there was no power to award fees in part upor: the fact 
that Congress had demonstrated in numerous other statutes 
that it knew how to provide for counsel fees when it wanted 
to. Here Congress demonstrated not merely this fact, but 
also its attention to the problem of counsel fees, within 
the very confines of the LMRDA. The Act secures many 
rights and creates a multitude of detailed remedies, 
including a number of private actions in the courts. Yet, 


in only two instances did Congress see fit to provide for 


attorneys' fees. Under § 201(c) counsel fees may be 


! 
awarded in a successful action to gain access to “books, 
records and accounts" underlying the reports required by 


title II. And § 501(b) 


provides for the discretionary award of such fees in the 
event of a recovery in an action on the union's behalf 

to redress violations of the fiduciary duties established 
by § souta) — Section 201(c) has not been menticned 
anywhere as aibasis for recovery, and the lower court made 
no adjudication whatever under § 501. 
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~ Section 501(b) provides: 


(b) When any officer, agent, shop steward, or repre- 
sentative of any labor organization is alleged to have 
violated the duties declared in subsection (a) of this 
section and the labor organization or its governing 
board or officers refuse or fail to sue or resover damages 


or secure an accounting or other epvropriate xelief within 

a reasonable time after being requested to do so by any 
member of the labor organization, such member may sue 

such officer, agent, shop steward, or representative in 

any district court of the United States or in any State 
court of competent jurisdiction to recover damages or 

secure an accounting or other appropriate relief for 

the benefit of the labor organization. No such proceeding 
shall be brought except upon leave of the court obtained 
upon verified application and for good cause shown, which 
application may be made ex parte. The trial judge may 

allot a reasonable part of the recovery in any action 

under this subsection to pay the fees of counsel prosecuting 
the suit at the instance of the member of the labor organiza- 
tion and to compensate such member for any expenses neces- 
Sarily paid or incurred by him in connection with the 
Litigation. 


Jislative 
ser NS 


Attorneys! 
The legislative history reinforces the plain 

inference arising from the language and str ucutre of 
the Act that Congress considered the question of attorneys' 
fees under the LMRDA and decided to provide for them on 
a limited and selective basis. Dissenting from committee 
action which weakened some provisions of the bill passed 
by the Senate, a bipartisan croup of nine mexbers of the 


House Education and Labor Committee stated: 

une of eae most serious inadeyuucies ot 
the Senate bill is the lack of any effective 
enforcement pose eatee to protect union men 
from those few union officials who fail te 
recognize that a union belongs to its members. 
Under that bill the individval member must 
shoulder the burden of litigation costs him- 
self. The union officer, on the other hand, 
have [sic] the entire resources of the union 
at their « disposal. This impractical: enforce- 
ment method is weakened still further in the 
committee bill. 


H.R. Rep. No. 741, 86th Cong., 1st Sess. 95, = NLRB 
Legislative History of the LMRDA 853 (1959) {nereinafter 
cited as Leg. Hist.]. Moreover, Senator Goldwater, speaking 


before the House Committee following passage of the Senate 


bill, gave the following statement, which was reproduced in 


the Congressional Record before consideration and passage 


of the conference bill by both Houses: 


[T]he bill does not grant [the union member], 
even where successful in his suit, reasonable 
counsel fees or other costs. It thus forces 
him to assume the entire financial burden of 
the litigation. For an ordinary rank-and-file 
union member who is generally a wage worker, 
such a litigation thus becomes an impossible 
financial burden. In recognition of these 
difficulties, the Fair Labor Standards Act, 
for example, requiring the payment of minimum 
wages and premium overtime pay for certain 
categories of workers, permits not only the 
worker himself to bring a suit for nonpayment 
(which he may do in the State as well as the 
Federal courts) and to recover attorneys' fees 
and court costs if successful, but if the 
worker prefers, he may have the Secretary of 
Labor bring such suit in his behalf. 


105 Cong. Rec. 9109 (daily ed. June 8, £52), II Leg. Hist. 
1281. 


Thus it was brought to the attention of Congress, 


not merely that the Act failed to make provision for attorneys' 


fees in suits by union nenbers to redress violations of their 
rights under the Act, but that comparable statutory causes of 
action in related labor legislation provided for the recovery 
of fees. Nonetheless the Congress, which had already expressly 
provided for fees in two other sections of the Act, did not 
see fit to provide for them outside the § 501 and § 201(c) 
contexts. 

Appellant seeks to denigrate the clear import of 
this legislative history by characterizing it as "isolated 


remarks by opponents of the bill," and by noting that the 


remarks were not “made in the course of floor 
the LMRDA in either the House or the Senate." (App. Br. 26) 
The former criticism is inaccurate, and the latter at best 
seid Far from being isolated sonacks By opponents 
of the bill, the statements quoted above represented the 
considered judgment of some of the men most directly responsible 
for the passage of the Act. It is true that Senator Goldwater 
cast the lone vote against S. 1555 when it passed the Senate. 
105 Cong. Rec. 6048 (daily ed. April 25, 1959}, II Leg. Hist. 
1257. However, he was a member of the McClellan Committee 
on whose findings the Act was based, he playeé an extremely 
active role in the development of the legislation, and he 
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made crystal clear immediately before the vote that his 


opposition was based solely upon the view thati the bill 


was not strong enough to deal with the problems uncovered 


87 

Floor debates, "not always distinguished for candor or 
accuracy," Schwegmann Bros. v. Calvert Distillers Corp., 
341 U.S. 384, 396 (1951) (Jackson, J., concurring) . are 
not as a general rule the best guide to legislative intent. 
Committee Reports, “which presumably are well considered 
and carefully prepared," id. at 395, area much better 
source for the interpretation of complicated statutory 
provisions, reflecting as they do the considered deliberations 
of the shapers of the legislation, rather than the exaggerated 
give and take of forensic debate. 
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by the Committee.” 105 Cong. Rec. 6045 (daily ed. April 25, 


1959), II Leg. Hist. 1254. The Senator voted in favor of 
final passage of the Conference Report which became the LMRDA. 
105 Cong. Rec. 16435 (daily ed. September 3, 1959), II Leg. 
Hist. 1453, 

The suggestion that the minority views on the 
House Labor Committee represent "isolated remarks of opponents 
of the bill" is even more far-fetched. Of the nine members 
who signed the minority report, eight voted for the passage 
of H.R. 8342 and one against. 105 Cong. Rec. 14540-41 
(daily ed. August 14, 1959), II Leg. Hist. 1701-02. Eight 
of the signers likewise voted for passage of the Conference 
Report, with one not voting. 105 Cong. Rec. 16653-54 
{daily ed. September 4, 1959), II Leg. Hist. 1738-39. 
More important, among the signers of the minority report 


10/ 
was Congressman Griffin, whose name the Act bears. 


Moreover, the Senator's statement to the House Committee 
from which we have quoted was not an extemporaneous or off- 
the-cuff comment. Rather, it is taken from an extended 
analysis of the bill prepared by the Senator's staff, which 
was given widespread distribution in his effort to strengthen 
the legislation. 


10/ 

“hus we agree in this instance with appellant that "It 
is the sponsors that we look to when the meaning of the 
statutory words is in doubt." (App. Br. 27), quoting from 


Schwegmann Bros. v. Calvert Distilling Corp., 341 U.S. 384, 
394-95 (i951). 


The nine congressmen once again sought only te strengthen 


the bill, and a number of their suggestions wore adopted 


in the final legislation. They announced their intention 


to vote for the original Landrum-Griffin bills (H.R. 8400 

and H.R. 8401). H.R. Rep. No. 741, 86th cong.» ist Sess. 

98 (1959), I Leg. Hist. 856. H.R. 8400 as introduced provided 
for orivate actions to enforce election rights and as part 

of the relief in such actions for a discretionary award of 


"a reasonable attorney's fee to be paid by the defendant, 


and costs of the action." H.R. 8400, § 402(b), 86th Cong., 

lst Sess., (1959), I Leg. Hist. 658. This postion of 
1i/ 

H.R. 8400 was rejected by the Committee and the Congress. 


D. Section 102 of the LMRDA Does Not Pro vide a Source 


of Power To Award Attorneys' Fees in these Cases 
Appellant seeks to overcome the plain dictates of 
the statute, the legislative history and the Fleischmann case 
on a number of theories. There is a great deal of talk in 


his brief about the inherent powers of a court of equity. 


il 

~ It is thus plain that the minority report signed by 
Congressman Griffin was not the argument in_t¢rrorem of an 
opponent, but a plea that the specific provision n for attorneys’ 
fees which he had incorporated in his bill be:returned to the 
legislation after the Committee had struck it) out. The plea 
was rejected. | 


Since, however, the jurisdiction of the District Court 

was predicated, not upon diversity of citizenship or federal 
common law, but upon the LMRDA, it is elementary that we 
must look to the provisions of the statute ta Gefine the 
powers of the court. Only two sections, §§ 102 and 501, 
are even remote candidates for the source of the broad 
equity powers of which appellant speaks. His principal 
argument seems to be that attorneys' fees mav be recovered 
in these cases under the broad grant of equitable authority 
in § 102. That section, he urges, cloaks a court sitting 
under the LMRDA with the full panoply of the chancellor's 
powers, including his power to award attorney's fees as 

an item cf taxable costs, though, of course, unlike § 501, 
it fails to make mention of such fees. Becarse of this 


ability to invoke the inherent power of an ecuity under 


§ 102, appellant argues, the strictures of the Fleischmann 


case regarding statutory causes of action may be ignored. 
(App. Br. 32-33) 
1. Section 102 Is utter} Irrelevent to Three 
of the Four Cases, Since They Were Decided 
Exclusively Under § 401 (c) 
Conceding arguendo the validity of this reasoning, 
it cannot help appellant very much, for it omly has application 
to the "Reinstatement Case." Section 102 was not even alleged 


as a basis for legal recovery or equitable relief in the other 


three cases. 
denying it in tt lection Case," the court below was 
acting, not under the bread general powers of an equity 
court, but under the narrow, specific provietons of § 40i(c). 
That section authorizes very specific kinds oF rders to 
enforce very clearly and narrowly defined rights. The 
rulings of the court with respect to the relivt available 
in the “Journal Case," affirmed by this Court cn appeal, 
and with respect to its jurisdiction in the “Pair Election 
Case" reflect the narrow remedial scope of the pre-electicn 
provisions of § 40l(c). Indeed, Calhoon v. Eizvey, 379 U.S. 
134 (1964), squarely holds that § 102 may not be invoked as 
a source of power to grant pre-election relief for alleged 
violations of title IV. Thus it is plain thai the Fleischmann 
doctrine is applicable to three of the four cases, even under 
appellant's reasoning. 
2. In any Event, as the Vast Majority of Courts of Courts 
Have Held, Fees May Not Be Awarded “an Action 
Under § 102 


Moreover, it seems clear that atto reys' fees are 


simply not within the scope of available relict under § 102. 


The overwhelming majority of the courts TERS ENE faced the 
question have concluded, in light oe the Spect fic allowance 
for fees in §§ 201(c) and 501 and the jeqiannetwe history, 


that they may not award fees under § 102. See McCraw v. 
| 


United Ass'n of Journeymen & App. of Piumbing, 341 F.2d 
705, 71i0-ll (6th Cir. 1965); Bailey v. Netter, 266 F.Supp. 
165, 167 (E.D.La. 1967); Jacques v. Local 1418, ILA, 246 
F.Supp. 259, '263 (W.D.Mo. 1965); Magelssen v. Local 518, 
Operative Plasterers" Ass'n, 240 F.Supp. 259, 263 (E.D.La, 
1965); Cole v. Hall, 35 F.R.D. 4, 8 (E.D.N.Y¥. 1964); 
Leonard v. MIT Employees' Union, 225 F.Supp. 937 (D.Mass. 
1964}; Vars v. International B'hood of Boilermakers, 215 


F.Supp. 943, .952 (D.Conn.), aff'd, 320 F.2d 576 (2d Cir. 


1963). Appellant does cite some cases going the other way 
12/ 
under § 102, principally Gartner v. Soloner, 384 F.2d 348 


(3a Cir.), cert. denied, 390 U.S. 1040 (1967). In that 
case the Third Circuit ignored important elements of the 
legislative history, cited above, and incorrectly placed 
great reliance upon Johnson v. Nelson, 325 F.2d 646 
(8th Cir. 1963), which was a case brought squarely and 
solely under § 501, which expressly provides for counsel 
It is apparent that not only the greater number 

of cases, but the better reasoned cases as well, support 
the view that counsel fees are not an allowable item of 
127 

He does not cite any cases awarding fees under § 401l(c), 
the section under which the principal relief was granted, and 
we are not aware of any such cases. 
13/ 

It is also worth noting that the availability of attorneys' 


fees was not! even an issue in Johnson v. Nelson. The question 
(Footnote 13 continued) 
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costs under § 102. 


(Footnote 13 continued) 

there was whether it violated § 501 for local union officers 
to refuse to sign checks to pay attorneys for a dissident 
faction, when a local union resolution settling an internal 
dispute had authorized the payment of counsel fees for both 
sides in the dispute. The opinion of the Eighth Circuit is 
filled with incomprehensible dicta about wh ex fiduciary 
duties under § 501 (a) extend beyond the handiing of money 
and property. It seems clear that the action of the local 
union officers was a plain refusal to apply the funds of 
the local in the manner dictated by the membership, an 
obvious violation of fiduciary duty under a definition. 
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~ Contrary to appellant's assertion (App. Er. 29-30), 
neither Bakery Workers v. Ratner, 118 U.S. Btp. D.C. 263, 

335 F.2d 691 (1964), nor Retail Clerks Union! Local 648 

v. Retail Clerks Int'l Ass": 21, 299 F.Supp. > (D.D.C. 1969), 
can be made to stand for the proposition thai attorneys’ 

fees can be awarded under § 102. The award in Retail 

Clerks was made explicitly on the ground that "the discharges 
in the circumstances of this case also come ender Title Vv .. 
299 F.Supp. at 1022. 


Likewise, in Ratner the Court merely heli that in some 
circumstances improper discharges of union officers can 
constitute violations of § 501. The heart ot the case was 
a massive scheme to convert the union into a tool of personal 
power and to convert union funds to the personal benefit of 
the officers, in obvious violation of § 501.' The Court began 
by observing: “That there has been misapprorriation of Union 
funds is beyond question." 335 F.2d at 693.: In this con- 
nection it noted that the president of the usion "was con- 
victed of various offenses including criminai conspiracy and 
embezzlement by agent and was sentenced to i:prisonment." Id. 
n.2. In the course of the dispute several ution officers 
were improperly discharged. A separate action to reinstate 
them was brought. The Court explicitly refexred to this 
action's “important impact in paving the way" for the restora- 
tion of legality in the union. Id. 695-96. iNot surprisingly, 
the Court held that the plaintiffs' attorneys were entitled 
to compensation for the effort expended in the separate action 
as part of the overall effort to remedy the massive fiduciary 
defalcations existing in the union. Nowhere did the Court 
suggest that this meant that fees could be awarded under § 192, 
nor did it allude to what was at that time the unanimous view 
of other courts that fees could not be awarded under § 102. 
The fees in Ratner were obviously awarded under § 501, and it 
plainly docs not Stand for the proposition that they may be 
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E. Fees May Not Be Awarded in These Cases Under § 501 


Of the LMRDA 


Appellant next seeks to invoke § 501 as a source 
of the broad equity powers on which he relies. He argues 
that "an analysis of the four cases shows a breach of 
fiduciary responsibilities under Section 501," (App. Br. 38) 
and thus that fees may be awarded under § 501(b). It seems 
anomalous to argue that violations of § 501 were made out 
in the court below when, as noted above, one of the four 
complaints made no mention of § 501 at all and in the other 
three cases the District Court expressly refused the requested 
findings that § 501 had been violated. 


1. Section 501 Is Not a Catch-All Provision Under 


Which All Violations of Every Section of the LMRDA 
May Be Subsumed 


Appellant apparently takes the position, however, 
that § 501 is a catch-all provision, under which all violations 
of any part of the Act are subsumed. This flies in the face 
of the Supreme Court's treatment of the Act's careful orchestra- 
tion of rights and remedies. See Calhoon v. Harvey, 379 U.S. 
134 (1964). Moreover, the Second Circuit has squarely held: 

A simple reading of [§ 501] shows that it 

applies to fiduciary responsibility with 

respect to the money and property of the 

union and that it is not a catch-all 

provision under which union officials 


can be sued on any ground of misconduct with 
which the plaintiffs choose to charge them. 


Gurton v. Arons, 339 F.2d 371, 375 (2d Cir. 1964), affirming 


Kenin, 234 F.Supp. 429, 442-43 (S.D.N.yY. 1964) 
legislative history confirms this view of 
the scope of fiduciary responsibility under the Act. In 


the course of an extended discussion between’ Senators 


Kennedy, Ervin and McClellan, three of the major sponsors 


of the legislation, concerning the definition of "fiduciary 
responsibility" in the bill, it was agreed that the bill 


sought 
! 

to make it clear that from the standpoint 

of Federal law the obligations which already 
rests [sic] upon such persons undex State 
law, to safely keep and properly az iv money 
ox property in their custody, are maintained 
and mace more clear. 


105 Cong. Rec. 5856 (daily ed. April 23, 1959), II Leg. Hist. 
15/ 
1130 (remarks of Sen. Ervin). 


This Court did not adopt a contrary view of 
fiduciary responsibility in Bakery Workers Union v. Ratner, 
118 U.S. App. D.C. 269, 335 F.2d 691 (1964). The sole 
question decided in Ratner was whether an actual monetary 


recovery was a prerequisite to an award of attorneys' fees 


under § 501(b). The gravamen of the complaint in Ratner was 


157 

~~ | For commentary in accord with this view of the scope 
of fiduciary duties under § 501, see Dugan, Fiduciar 
Obligations Under the New Act, 48 Geo. L.3. 277, 283-97 
(1959); Note, Counsel Fees for Union Officers under the 
Fiduciary Provisions of Lancrum-Griffin, 73 yale L.u. 

443, 450 (1964); Note, The Fiduciary Duty of Union Officers 
Under the LMRDA: A Guide to the Interpretation of Section 
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he was not a "candidate" within the meaning of the union 
constitution. The position was not an insubstantial one, 
and it was not foreclosed by the statutory language or any 
case law. When the court disagreed, the union complied 
with its order. Likewise, in the "Reinstatement Case" 
the union officers merely removed Mr. Yablonski as head 
of the union's legislative effort, without curtailing 
his salary in any way, after he announced his vehement 
disagreement with the union's legislative program. In 
the "Journal Case" it cannot be claimed that bad faith 
or a violation of § 501 has been found, since all § 501 
issues have been expressly preserved and consolidated 
with Civil Action No. 3436-69. And there was no 
adjudication of any kind in the "Fair Election Case," 
where the Court accepted the good faith representations 
of the officers with respect to the conduct of the 
election. Perhaps Mr. Rauh will be able some day to 
show bad faith and breach of fiduciary duty on the part 
of union officers. If so, he will then be entitled to 
seek a discretionary award of fees under § 501(b). At 
this point it is clear that he has made no such showing. 


F. The Decision in the Mills Case Provides No Basis 


for an Award of Attorneys' Fees in These Cases 


Appellant places great stress upon the decision 


of the Supreme Court in Mills v. Electric Auto-Lite Co., 


396 U.S. 375 (1970). But that case has no application 
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here. The case arose under the Securities exchange Act 


of 1934, a statute whose policies of disclosure and fair 
| 
dealing are clear enough, but under which the courts have more 


than once felt compelled to imply private rights of action 


| 
to ensure adequate enforcement. See, €.g., J.I. Case Co. 


v. Borak, 377 U.S. 426 (1964); Kardon v. National Gypsum 
Co., 69 F.Supp. 512 (E.D. Pa. 1946). The principal analogies 
under which these private rights of action have been implied 
are the traditional shareholders' derivative suit and the 
netion that members of the public may act in certain instances 
as "private attorneys general" tc enforce statutes in their 
own and the public interest--a notion which Beaerihios most 
prominentiy the treble damage action for violations of the 
antitrust laws. In both of these situations, attorneys' 
fees have traditionally been recoverable. Sec, €.g., 
Bosch v. Meeker Coop. Light & Power Ass'n, 102 N.W.2d 423 
(Minn. 1960); Clayton Act § 4, 15 U.S.c. § 15 (1964). 
In Mills the Court merely held that where an essentially 
derivative right of action must be implied to fill in the 
interstices of a statute, thereby enlisting the aid of 
private attorneys general to enforce the policy of an 
act of Congress, the attorneys' fees normally recoverable 
in that genre of lawsuit should be awarded. | 

Such a holding clearly makes no inroad upon the 


Fleischmann principle, which is controlling here. The 


court in Mills was careful to distinguish Fleischmann by 
contrasting the Securities Exchange Act with the Lanham 
Act. The contrast with the LMRDA is equally striking. 

In the first place, the LMRDA's detailed remedial scheme 
leaves no room for any inference that private rights and 
remedies not spelled out in its provisions should be 
implied. In fact, as we have noted, the Supreme Court 

has held that such private actions are not to be implied 

in the face of Congress' careful attention to remedial 
problems under the LMRDA. Calhoon v. Harvey, 379 U.S. 134 
(1964). Moreover, in the one private cause of action under 
the LMRDA which is closely analogous to that involved in 
Mills--the quasi-derivative action under § 591 (a) --the 

Act expressly provides for attorneys' fees. Finally, it 
should again be noted that the section of the LMRDA under 
which three of the four cases were decided is not a general 
grant of powér to do equity and invent the necessary remedies, 
but rather a ‘tightly drawn provision matching particular 
remedies to particular situations. Indeed, in this respect 


§ 401(c) of the LMRDA closely resembles § 35 of the Lanham 


Act, 15 U.S.C. § 1115 (1964), under which the Fleischmann 


case was decided. 
1. Unlike the Situation in Mills, There Has Been 
in These Cases No Final Adjudication of Wrongdoing 
Whatever 


One other distinction between this case and Mills 


is important. Although appellant relies heavily on the 
| 

statement taken out of context that the award cf fees 
wes an "interim" award, there had been in Mills a final 
adjudication on the merits of wrong-doing and liability. 

the geestion of relief remained to be determined. 

cases, on the othex hand, there has not only 

been no adjudication under any section of the EMRDA 
permitting an award of attorneys' fees, there has been 
no adjudication on the merits at all. As the gourt below 
was careful to point out, 


noe malfeasance on the part of the of 

hoc wet been estebliched. The most th 

has been established is a factual situation 
sufficient to support preliminary injunctions 
designed primarily to bolster the candidacy 
of Yablonski. 


| 
(3.4. 214) Appellant cannot by twisting the meaning of 
the word "interim" in the Mills opinion bootstrap the 


preliminary oxders entered below into findings of 


wrongdoing which the court expressly eschewed making. 


Iff. EVEN IF THE POWER TO AWARD COUNSEL FEES IN THESE CASES 
EXISTS, THE FINDINGS OF THE COURT BELOW MAKE If CLEAR THAT 
APPELLANT HAS NOT MADE A SUFFICIENT SHOWING 76 INVOKE THE 
DISCRETIONARY POWER OF A COURT OF EQUITY IN HIS FAVOR 

An award of attorneys' fees is never automatic simply 
because the power to award the fees exists. E.g., Sprague v. 
Ticonic Nat’l Bank, 307 U.S. 161, 167 (1939). The language 
of § 501(b), the only conceivably relevant source of power in 
the statute, is completely discretionary. Moxeover, in the 
seminal case of Milone v. English, 106 U.S. Aro. D.c. 70, 306 
F.2d 814 (1962), this Court found that the pleintiffs' lawyers 
had made a substantial contribution to litigation which halted 


Massive fiduciary defalcations on the part of union officers 


and entitled the union to recover monies impreperly spent to 


defend the officers against charges of wrongdoing, and went on 


to state: 
It lies now within the sound discretion of 


the District Court, though it is unéer no 


legal compulsion to do so, to require the 

international to pay reasonable coursel 

fees to appellants' counsel .... 
306 F.2d at 819 (emphasis added). See also United B'hood of 
Carpenters v. Brown, 343 F.2a 872, 886 (10th Cir, 1965); 
Cutler v. American Federation of Musicians, 231 F. Supp. 845, 
wie et 0% UST CLANS 


849-50 (S.D.N.Y. 1964), aff'd, 366 F.2a 779 (2d Cir. 1966), 


cert. denied, 386 U.s. 993 (1967). 


A. The Court Below Found That A pellant Had Not 
Sn Round That Appellant Had Not 

Acted With the Primary Purpose of Eenefitting the 

a pose Of Benefitting the 


Union and Had Not Conferred Such a Benefit as To 
Justify the Discretionary Grant of an Award of Fees 
Here the court below directly addressed the question 
whether the suits had been brought for the purpose or with 
the effect of benefitting the union So as to invoke the dis- 
cretion of the chancellor to award fees. Tt concluded: 


at the suits 
ismissed by the 


ie 


for the award o 
be denied. 


(J.A. 215) 


This finding may be contrasted with the finding 


of the District Court upon which the award of fees was based 
in the Ratner case, on which appellant places such heavy 
reliance. In that case the Court of Appeals quoted with 
approval the following finding of the District Court: 

The Court believes that this action was 

initiated, was undertaken, and was prosecuted 


in the interest of the Union membership as a 
whole. The Court believes that such fruits as 


flowed from the lengthy proceedings flowed 
to the benefit of the Union and for the 
benefit of all of its members. fre 

Court, accordingly, grants the motion in 
that regard. 


335 F.2d at 695. 


B. The Findings of the Court Below Are Amvly Supported 


by the Records in These Cases 


The findings of the court below in this case with 
respect to the motives and results of the lewsuits are clearly 
supported by the records in these cases. The suits were 
brought as part of a carefully planned publicity campaign 
designed to paint the incumbent leadership of the union as 
corrupt and indifferent to the needs of the niners. This 
campaign received widespread and sympathetic coverage in ail 
the news media. The filing of each lawsuit was accompanied 
by a fanfare of publicity. There was ample opportunity, both 
in court and out, for proof of the charges made by the 
Yablonski faction, yet as the court below found, "no mal- 
feasance on the part of the officers has yet been established." 
(J.A. 214) Despite the shower of sympathetic press clippings 
and television shows, the Yablonski candidacy was overwhelmingly 
rejected by the rank and file of the union membership. Having 
lost by a two-to-one margin, the losers now seek to have the 
union pick up the tab for their campaign, ene of the major 


elements of which was Mr. Rauh's legal services. 
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An examination of the alleged benefit conferred 
upon the union in each of these cases will farther document 
the support for the finding of the District court. 

The "Mailing Case"--Presumably the "benefit" con- 
ferred upon the union here was the vindication of the "right" 
of the members to receive Mr. Yablonski's campaign literature. 

| 
Obviously the principal beneficiary of this exposure was none 
other than Mr. Yablonski himself. Indeed, the wording of 
§ 401(c) makes it clear that the "right" to be enforced is a 
personal right of the candidate. Moreover, the "benefit"-- 
if such it was--conferred on the union was certainly minimal, 
since Mr. Yablonski availed himself of this privilege oniy 
once prior to the nominations, after receiving what he was 
initially seeking--massive media publicity over the suit it- 
self. Moreover, the posture of the union in this case hardly 
reflects the sort of defalcations for the redress of which 
attorneys' fees are traditionally awarded. The union took 
the purely legal position that Mr. Yablonski was not a 


"candidate" under its constitution before he was nominated. 


When the court disagreed, the union promptly complied with 


its ruling. | 


The "Reinstatement Case"--Here Mr. Rauh claims he 


ought to be compensated for vindicating the right of the 
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rank and file members of the UMWA to enjoy Mr. Yablonski's 
services as Acting Director of Labor's Non-Partisan League. 
Once again, the lawsuit was a stroke of public relations 
genius from Mr. Yablonski's viewpoint, since it made him 
appear a martyr when he had suffered no injury at all, 
but it may be questioned whether it conferrec any benefit 
upon the union. Mr. Yablonski was restored t titular 
occupancy of a job which he had already indicated he could 
not perform in line with existing union policy, and he then 
immediately proceeded to abandon any pretense of working 
at the job in favor of full-time campaigning in the field. 
The"Journal Case"--Here it can at Teast be plausibly 
argued that a benefit was conferred upon the union by the 
termination of the alleged misuse of the union newspaper to 
promote the candidacy of the incumbent President, W. A. 
(Tony) Boyle. The difficulties with finally concluding that 
such a benefit has been conferred are two-fold: (1) the 


court's preliminary findings are not a final adjudication that 


the Journal was in fact being misused; and (2) the measure of 


that "benefit," if any, awaits adjudication in the § 501(a) 
segment of the lawsuit, which has been preserved for trial 
on the merits. 


The "Fair Election Case"--Here the claim of benefit 


conferred upon the union borders con the Exivolous. In a 
last grandstand play, the plaintiff catalogued all the union 
election safeguards embodied in Title IV of the LMRDA and 
the UMWA constitution and sued to impose all of them by 


way of mandatory injunction, despite the fact that the Court 
obviously lacked jurisdiction at that stage over most of 


the items, and the fact that preparations to put virtually 
all of the requested safeguards into effect were already under 
way. When the union protested in court that it had never had 


any intention of beating these particular leg#t! wives, the 


Court refused to enter an order dealing with tra few itome over 
| 


which it had jurisdiction. Yet now Mr. Rauh hot only claims the 
credit for every act of the union in compliance: with the law, 
but seeks to collect attorneys' fees for perp;*rating this 


| 
clever ploy. There is simply no foundation fo this outrageous 
17/ 
claim. 


17/ There is another reason for withholding th¢ intervention of 
equity in Mr. Rauh's behalf. On August 28, 195°, Judge Waddy 
granted a temporary restraining order in the "Journal Case." 

An immediate appeal was taken, and oral argument was had in this 
Court the following day. At that oral argument, Mr. Rauh made 
the following representation to this Court, in the course of a 
discussion of the alleged poverty of the Yablinski forces: 


Continued) 


CONCLUSION 


For the foregoing reasons, it is respectfully prayed 


thet Appeal No. 24562 be a@ismissed for want of jurisdiction, 


zcne@ that the orders entered below in Appeal Nos. 24560, 24561, 
and 24563 be affirmed. In the alternative, it is respectfully 


prayed that all four orders be affirmed. 


Respectfully submitted, 
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17/ (Continued) 
JUDGE ROBB: He can afford a pretty good lawyer. 

MR. RAUH: Your Honor is awful nice, but I have 

to report since Your Honor said that that I am doing 

this as a public service because I believe in 

union democracy and I think if we get some here 

we may get some somewhere else. 
(Tape of oral argument in Appeal No. 23439, on file in Clerk's 
Office.) In light of this self-serving declaration, which was 
repeated to the press both during and after the campaign, it is 
hardly fitting for Mr. Rauh now to ask the discretionary inter- 
vention of a court of equity on his personal behalf. 
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INTRODUCTION 


Appellees! brief actually underscores the importance 
of reversing the decision below. Appellees would eviscerate 
the Labor-Management Reporting and Disclosure Act (IMRDA) py 
making the award of attorney's fees dependent upon a number 
of irrelevant factors, rather than upon the substantiality .of 
the benefits conferred on the union members by the litigation. 
They would thereby interpose a critical roadblock in the path 
of rank-and-file union members who, like the late Mr. Yablonski, 
seek to challenge entrenched union leadership at the ballot box. 
Thus, affirmance of the decision below would not 
only deprive the future Mr. Yablonski's of this country of 


effective access to the courts, it would also strip the 


IMRDA of a critical means of assuring responsive and respon- 


sible labor union leadership in the United States, 


sAc 


UNDER THE PRINCIPLE SET FORTH IN MILLS Ve ELECTRIC 
AUTO-LITE COMPANY, ATTORNEY'S FEES SHOULD HAVE BEEN 


AWARDED IN THESE FOUR CASES. 


Appellees have missed the import of Mills v. 
es 


Electric Auto-Lite Co., 396 U.S. 375 (1970), and have mis- 
read the doctrine governing the award of attorney's fees set 
forth there. This misconception is difficult to understand, 
since Mr. Justice Harlan, speaking for the Court, could not 
have been clearer in stating when attorney's fees should be 
awarded under the District Court's inherent equity powers: 

"where the litigation has conferred a 

Substantial benefit on the members of an 

ascertainable class and where the court's 

Jurisdiction over the subject matter of 

the suit makes possible an award that will 

Operate to spread the costs pro ortionately 

among them." 396 U.S. at 393-9 (Emphasis 

added). 

In our view, Mr. Yablonski's suits fall squarely 
within the Mills boundaries. The members of the UMWA are 
just as ascertainable a class as were the shareholders of 
the Electric Auto-Lite Company in Mills. The District Court's 
jurisdiction over the defendant United Mine Workers of America 
here, just as the court's jurisdiction over the Electric 
Auto-Lite Company in Mills, makes possible an award which will 
equitably allocate the costs among the members of the benefited 
class. Finally, the benefits to the UMWA rank-and-file from 
the Yablonski suits are as substantial as those to the Electric 
Auto-Lite Company shareholders from the Mills suit. 
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A. The criterion for award of fees is whether the 
eee es is whether the 


lawsuit has resulted in Substantial benefits to a class and 
ee LASS, BNA 


not whether the defendants have been guilty of wrongdoing or 
———— ieee been guilty of wrongdoing or 


have acted in bad faith. 
ee De TAL 


Appellees contend that fees should not be awarded 
because there has been no showing of "wrongdoing" or “defalea- 
tions" on the part of defendants. (A.B. pp. 29, 4o, uy 
They contend that they were acting in good faith when they 
refused to mail Mr. Yablonski's campaign literature at his own 
expense (as required by 29 U.S.C. § 481(c)); when they removed 
him from his union position in reprisal for his candidacy 
against defendant Boyle (in violation of 29 U.S.C. § 529)); 
when they used the united Mine Workers Journal as a personal 
campaign instrument of defendant Boyle (in violation of 29 
U.S.C. § 481(c)); and when they refused to provide elemental 
election safeguards required by both the LMRDA and the UMWA 
Constitution. (A.B. pp. 36, 37, 44). Appellant, of course, 
does not accept appellees' rosy description; defendants' 
actual conduct, is surely a better measure of defendants! good 


faith, or lack thereof, than their present protestations. 


*/ References to the Brief for Appellees will be cited "A.B.", 
Followed by the relevant page number[s]. 
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But the important point, which appellees ignore, is that 
under Mills there need be no wrongdoing or bad faith on the 
part of defendants to justify an award of fees The sole 
criterion, as stated by Mr. Justice Harlan, is whether "the 
litigation has conferred a substantial benefit on the members 
of an ascertainable class." 396 U.S. at 393-911, There was 
no finding in Mills of defalcations or bad faith. 

Indeed, appellees misunderstand the babic rationale 
for an award of fees under Mills. The purpose of such an 
award is not to punish defendants for their wrongdoing or bad 
faith,as appellees seem to suggest. Rather, the purpose is 
to impose the expenses of the lawsuit "on the class that has 
benefited from them and that would have had to pay them had 
it brought suit." 396 U.S. at 397. Otherwise, "to allow the 
others to obtain full benefit from the plaintiff's efforts 
without contributing equally to the litigation expenses would 
be to enrich the others unjustly at the plaintiff's expense." 
396 U.S. at 392. The same rationale applies to the present 


cases. 


B. The Fleischmann case is inapposite to the 
present cases. 


Appellees failure to understand the rationale of 
fee awards under Mills -- i.e., to spread the costs among 


those, in fact, benefited by the litigation -- leads them to 


-5- 


misplaced reliance on Fleischmann Distilling Corp. v. Maier 


Brewing Co., 386 U.S. 714 (1967). But Fleischmann concerned 
itself with a wholly different rationale for the award of 
fees -- whether fees should be awarded as a further punitive 
measure "when deliberate infringement of a valid trademark 
has been established." 386 u.s. at 714 (Emphasis added). 

The question the Court faced in that case was whether 
Congress intended the Plaintiff in a trademark infringement 
action to recover his attorney's fees from the defendant as 
further punishment of the defendant for his "deliberate or 
willful" infringement, for his wrongdoing and bad faith. 386 
U.S. at 716. Here, as in Mills, on the other hand, the question 
of punishing defendants for their wrongdoing and bad faith is 
not a factor. The sole question is whether the members of the 
benefited class are to share the expenses of bringing about 
the benefit. 

The Fleischmann Court was explicit in stating that 
the case before it did not touch upon the benefit-to-a-class 
doctrine of fee awards set forth in the predecessor to the 


Mills case, Sprague v. Ticonic National Bank, 307 U.S. 161 
Miiis pprague one National Bank 


(1939). Chief Justice Warren, speaking for the Court stated 


(echoing Mr. Justice Harlan in Mills) that in Sprague "to have 
allowed the others to obtain full benefit from the plaintiff's 


efforts without requiring contribution or charging the common 


Cee 


fund for attorney's fees would have been to enrich the others 


unjustly at the expense of the plaintiff." He went on to 


state that "none of the considerations which supported the 


exception recognized in Sprague are present here." Fleischmann 
Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 720 (1967) 
* i 


(Emphasis added) .~ 


TS 


*/ Appellees also argue that Fleischmann is applicable here 
Because the statutory provisions here "closely resemble[s]" the 
statute in question in Fleischmann, in that they all are "tightly 
drawn" provisiorswith "meticulously detailed" remedies. (A.B. 
pp. 39, 17). But a mere reading of the statutes demonstrates 
the hollowness of this argument. The provision involved in 
Fleischmann, Section 35 of the Lanham Act, reads: 

when a violation of any right of the registrant of a 

mark registered in the Patent Office shall have been 

established in any civil action arising under this 

chapter, the plaintiff shall be entitled, subject to 

the principles of equity, to recover (1) defendant's 

profits, (2) any damages sustained by the plaintiff, 

and (3) the costs of the action. The court shall 

assess such profits and damages or cause the same to 

be assessed under its direction. In assessing profits 

the plaintiff shall be required to prove defendant's 

sales only; defendant must prove all elements of cost 

or deduction claimed. In assessing damages the court 

may enter judgment, according to the circumstances of 

the case, for any sum above the amount found as actual 

damages, not exceeding three times such amount. If 

the court shall find that the amount of the recovery 

based on profits is either inadequate or excessive the 

court may in its discretion enter judgment for such sum 

as the court shall find to be just, according to the 

circumstances of the case. Such sum in either of the 

above circumstances shall constitute compensation and 

not a penalty." 15 U.S.C. § 1117. : 
In contrast, Section 102 of the LMRDA merely provides for "a 
civil action in a district court of the United States for such 
relief (including injunctions) as may be appropriate," and Section 
hol(c) states a duty "enforceable at the suit of any bona fide 
candidate for office in such labor organization in the district 
court of the United States in which such labor organization main- 
tains its principal office." 
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C. The award of fees under Mills does not turn on 
ES US NOt turn on 


the purpose or intent of the plaintiff in bringing suit. 
a 


Appellees also misconstrue the Mills doctrine, 


repeating the District Court's mistake, by contending that 
attorney's fees should not be awarded because Mr. Yablonski 
"had not acted with the primary purpose of benefitting the 
union.” (A.B. p. 42). Under Mills, the criterion for award 
of fees is not the purpose or intent of the plaintiff in 
bringing suit but the results brought about by the suit -- 

in the words of Mr. Justice Harlan, whether "the litigation 
has conferred a substantial benefit." 396 U.S. at 393-94 
(Emphasis added). This, of course, is in accordance with the 
rationale for the award. The Purpose of an award of fees 
under Millis is not to reward the plaintiff for his good in- 
tentions or praiseworthy purpose. The purpose of fee awards 
is quite different: it is to prevent unjust enrichment by 
requiring those benefited to share the cost of securing the 
benefit. Those who have been benefited are not to get a free 
ride at the expense of the plaintiff who took the initiative 
and bore the initial burden. It is of no consequence whatever 
that a plaintiff's suit in part assists his own election 


campaign. 
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D. The award of fees under Mills does not depend 
on the particular posture of the litigation. : 


Appellees further evidence their misconception of 
the Mills case by arguing that attorney's fees cannot be 
awarded since there has been no final adjudication in any of 
the four cases. (A.B. p. 40). Yet the Sapreme Court awarded 
fees to the plaintiffs in Mills even though it was unclear 
whether they would be able to obtain any relief at all upon 


remand to the District Court. 


Furthermore, it has repeatedly been made clear that 


attorney's fees can and should be awarded where a class has 
been benefited, regardless of whether there has been a final 
adjudication in the case, As pointed out in Appellant's 
original brief (p. 55) and not controverted by appellees, the 
Courts of Appeals have held that if an individual's action has 
conferred substantial benefits upon a class, he is entitled 
to attorney's fees even if his lawsuit was dismissed on juris- 
dictional grounds (Thomas v. Honeybrook Mines, In c., 408 F.2a 
981 (3d Cir. 1970)); even if the individual himself does not 
bring suit (Gilson v. Chock Full 0'Nuts Corp., 331 F.2d 107 
(2d Cir. 1964) (en banc)); and even if no suit is brought at 


all (Blau v. Rayette-Faberge, Inc., 389 F.2d 469 (2d Cir. 1968)). 


-9- 


Here, as we later show, Mr. Yablonski's suits re- 
sulted in the issuance of three significant injunctions, and 
a fourth would have issued but for defendants" formal under- 
taking to comply with the law in a number of specific ways. 
As @ result, the rank-and-file members of the UMWA have been 


significantly benefited, and an award of fees is called for. 


E. Under Mills the trial court has no discretion 
ee Or AS NO Giscretion 


to deny an award of fees where the lawsuit has, in fact, con- 


ferred substantial benefits on the members of a class. 
eet tts on tne members of a class 


Appellees also contend that Mills stands merely for 
the proposition that attorney's fees may be awarded to a 
plaintiff whose suit confers substantial benefits on a class 
but that whether fees should be awarded is solely in the dis- 
cretion of the trial court. (A.B. pp. 13-14, 41). They 
contend that even if Mr. Yablonski's suits substantially 
benefited the UMWA rank-and-file, this does not "justify an 


exercise of equitable discretion in his favor." (A.B. pp. 
* 


14, 10, 13, 41).~ This, we submit, is a further misreading 


rr 


*/ Appellees even suggest that Mr. Yablonski is not entitled 
to attorney's fees because one of his attorneys made the fully 
accurate statement that he was representing Mr. Yablonski as 

"a public service." (A.B. pp. 46-47 n.17). This contention 

is frivolous and irrelevant; furthermore, it in no way detracts 
from Mr. Rauh's statement that although Mr. Yablonski was not 
in a position to pay attorney's fees in addition to the out- 
of-pocket disbursements which he agreed to pay, it was Mr. 
Yablonski's and Mr. Rauh's understanding that attempts would be 
made to recover fees from the UMWA in any successful suits 
against the UMWA. (Points and Authorities in Support of Motion 
for Attorneys' Fees, p. 2). 
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of Mills. The Supreme Court in that case did not decide that 


the trial court merely had the power to award fees. Rather, 
it held that the plaintiff stockholders were "entitled" to an 
award and "should be reimbursed" for their legal expenses. 
396 U.S. at 389, 390. Where an individual's lawsuit has, in 
fact, substantially benefited a class, he is entitled to 
attorney's fees. The only matter within the trial court's 
discretion is the amount of the fee award, and even this, of 


course, is reviewable for abuse of discretion. 


F. These lawsuits resulted in precisely the type 
of benefit which calls for an award of fees under Mills. 


The benefits to all UMWA members which stemmed from 
Mr. Yablonski's suits are precisely the kind which the Supreme 
Court held called for an award of attorney's fees in Mills. 
The Court there awarded attorney's fees to individual stock- 
holders who had brought suit to set aside a merger on the 
grounds that the proxy solicitation for the merger violated 
Section 14(a) of the Securities Exchange Act. The Court held 
that the proxy had, in fact, violated Section 14(a) but re- 
manded the case to the District Court for a determination of 
what relief, if any, the plaintiffs were entitled to. Since 
the plaintiffs had benefited the corporation's shareholders 
by bringing suit and establishing that the statute had been 
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violated, however, they were entitled to attorney's fees for 
securing this benefit in spite of the fact that they might 
never be successful in obtaining further relief based on that 
violation. 

The Court first pointed out that an award of fees 
was not precluded by the fact that the suit had not produced 
@ monetary recovery and might never do so. 396 U.S. at 392. 
The important thing was that it had conferred a substantial 
benefit on the members of a class. 396 U.S. at 393-94. 
Further, it was held not to be necessary that the benefit be 
pecuniary in nature. 396 U.S. at 395. Indeed, an award of 
fees was appropriate even when it was impossible to assign a 
monetary value to the benefit conferred upon the class. 396 
U.S. at 396. 

The Court then went on to Suggest that in deciding 
whether the benefit conferred was substantial the Congressional 
judgment on that question was dispositive. The Court stated: 


". . » the stress placed by Con ress on the 
zmportance of fair and informed corporate 


(eo) 


[Rlegardiess °. 
stockholders’ 
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to all shareholders by providing an important 

means of enforcement of the proxy statute." 

396 U.S. at 396. (Emphasis Added), 

In short, Congress had made the decision that en- 
forcement of the proxy statute was beneficial to the share- 


holders, and if plaintiff's suit aided in such enforcement, 


then ipso facto the suit benefited the shareholders and 
——w = 


attorney's fees should be awarded. See also, Newman v. 
| 


Piggie Park Enterprises, 390 U.S. 400 (1968) (per curiam), 


holding that attorney's fees should be awarded to a civil 
rights plaintiff since he acted as a "tprivate attorney 
general,' vindicating a policy that Congress considered of 
the highest priority." 390 u.s. at 4oo. 


—_—_— 


*/ The use of fee awards to encourage beneficial private 
suits to enforce Statutory policy has been endorsed by a 
respected authority on attorney's fees in a passage cited by 
the Supreme Court in Mills. See 396 U.S. at 396 n.24. 
Speaking of stockholder derivative Suits, the area of con- 
cern in Mills, Professor Hornstein has stated: 
"They are therapeutic, helping to maintain the 
health of our corporate System... . Every 
Successful suit duly rewarded encourages other 
suits to redress misconduct and by the same | 
token discourages misconduct which would oc- 
casion suit. There can be no doubt that these 
derivative suits have materially raised the 
Standards of fiduciary relationships and of | 
other economic behavior," Hornstein, Legal | 


Therapeutics: The "Salvage" Factor in ounsel 
Fee Awards, 600 Harv. T. Seve 658; 662-63 (1956). 


isn 


We believe that the Mills principle is equally ap- 
plicable here. In enacting the LMRDA, Congress made the 


considered determination that enforcement of its provisions 


would be beneficial to union members. Since Mr. Yablonski's 
suits aided this enforcement by bringing to a halt, if only 
temporarily, certain gross violations of the rights of UMWA 
members under the Act, by Congress's own determination the 
rank-and-file have been benefited and an award of attorney's 
fees is proper. Paraphrasing Mr. Justice Harlan's statement 
(see 396 U.S. at 396-97), so as to apply to unions rather 
than corporations, the stress placed by Congress on the im- 
portance of fair and informed union suffrage leads to the 
conclusion that, in vindicating the statutory policy, Mr. 

’ Yablonski has rendered a substantial service to the union and 
its members. Regardless of the relief granted, individual 
union members' actions of this sort involve union therapeutics 
and furnish a benefit to all union members by providing an 
important means of enforcement of the LMRDA. To award 
attorney's fees to Mr. Yablonski, who has succeeded in estab- 
lishing a cause of action, is not to saddle the unsuccessful 
party with the expenses but to impose them on the class that 
has benefited from them and that would have had to pay them 
had it brought suit. 
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A brief summary reveals the manner in which each of 
Mr. Yablonski's suits vindicated the Congressional policy 
set forth in the LMRDA, thereby benefiting all UMWA members. 

1. Appeal No. 24560. 29 U.S.C. § 481(c) flatly 
commands a union to "comply with all reasonable requests of 
any candidate to distribute by mail or otherwise at the 
candidate's expense campaign literature in aid of Such per- 
son's candidacy to all members in good standing of such labor 
organization." The District Court found that defendants . 


refused to honor this command. It ordered them to do so.” 
*% ; 


(App. pp. 10-11). 


2. Appeal No. 24561. 29 U.S.C. § 529 forbids a 


union to discipline one of its members for exercising his 
right under the LMRDA. The District Court found that defend- 
ants' removal of Mr. Yablonski from his union office was "an 
act of reprisal in violation of Section 609 for the exercise 
of plaintiff's rights to run for office and aes freely under 
Sections 40l(e), 101(a)(1) and 101(a)(2) of LMRDA ." (App. 


p- 15). Defendants were ordered to reinstate Mr. Yablonski 


re 


*/ Appellees state that Mr. Yablonski made only one mailing 
before the nomination. (A.B. p. 44). This is untrue. A 
second mailing took place on or about July 4, 1969, approxi- 
mately a month before the close of the nominating period. 
(App. pp. enor Furthermore, appellees ignore the fact 
that a third mailing was made under the protection of the 
Court's order on or about October 31, 1969. (App. p. 206). 


**/ References to the Joint Appendix will be cited "App.", 
Ollowed by the relevant page number[s]. 
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to his position and to refrain from any further acts of 
* 


reprisal against him. (App. pp. 16-17).— 

3. Appeal No. 24562. 29 U.S.C. § 481(c) prohibits 
@ union's “discrimination in favor of or against any candidate 
with respect to the use of lists of members." The District 
Court found that defendant's use of the United Mine Workers 
Journal as a personal campaign instrument of defendant Boyle 
(as exemplified by 166 references to, and 16 pictures of, 
Boyle in 5 editions of the Journal withemmm reference to 
Mr. Yablonski) constituted discrimination in violation of 29 
U.S.C. § 481(c). (App. pp. 126-27). Defendants were ordered 
to cease such discrimination. (App. p. 131). 


4, Appeal No. 24563. 29 U.S.C. § 481(c) requires 
that each candidate for union office be afforded the opportunity 


"to inspect a list containing the names 
and last known addresses of all members 

of the labor organization who are subject 
to a collective bargaining agreement re- 
quiring membership therein as a condition 
of employment, which list shall be main- 
tained and kept at the principal office 

of such labor organization by a designated 
official thereof." 


*/ Appellees claim, without citation to anything in the record, 
That after restoration to his position as Acting Director of 
Labor's Non-Partisan League, Mr. Yablonski "immediately pro- 
ceeded to abandon any pretense of working at the job in favor 
of full-time campaigning in the field." (A.B. p. 45). This 

is false. Mr. Yablonski scrupulously decided to devote no more 
of his union time to campaigning than did defendant Boyle and, 
accordingly, utilized defendant Boyle's campaign schedule as a 
guide in drawing up his own schedule. (Appeal No. 24561: 
Deposition of Joseph L. Rauh, Jr., p. 104; Exhibit L). 
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29 U.S.C. § 481(e) requires that "[t]he votes ant by members 
of each local labor CREE shall be commer and the 
results published, separately." 

Defendants admitted that, although required to do 
so since 1959, they had never maintained the membership list 
called for by 29 U.S.C. § 481(c). (App. pp. 149, 160, 161-62). 
See Wirtz v. American Guild of Variety Artists, 267 F. Supp. 
527, 545 (E.D. Pa. 1967). They also admitted that in the 
previous election they had failed to heed the Command of 29 
U.S.C. § 481(e), not to mention of Art. IX, Sec. 36 of the 
UMWA Constitution, that election results be published local 
by local. (App. pp. 152-54, 159). It was only because Mr. 
Yablonski's suit caused defendants to formally undertake to 
comply with these statutory requirements in the 1969 election 
and to provide other election safeguards that the District 


Court decided not to issue a fourth injunction against de- 
d ee 


fendants. (App. pp. 155, 156, 164-65, 171, 172, 210) Sy 


*/ Appellees state that C.A. 3061-69 was premised on the 
theory that "all potential violationsof title Iv of the act 

and of the union constitution were enjoinable under §§ 401(c) 
and (e)." (A.B. pp. 22, 9). This is a simplistic and in- 
accurate characterization of a complex cause of action which, 
among other things, charged that defendants' refusal to pro- 
vide the election safeguards required by the LMRDA and the UMWA 
Constitution was a breach of their fiduciary duty under Section 
501(a) of the Act. 


**/ Appellees repeatedly contend that it had been "the policy 
and intention of the union officers all along" to provide these 
safeguards. (App. ; - 10, 3, 9). Appellant has shown in his 
initial brief (pp. 6-48) that the record evidence is all to 
the contrary. Appellees have made no attempt to rebut this 
factual showing and merely repeat their after-the-event 
explanations. 
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We submit that under the principle set forth by 


the Supreme Court in Mills, Mr. Yablonski's vindication of 


the statutory policy of the LMRDA, which Congress enacted 
for the benefit of rank-and-file union members (such as those 


of the UMWA),calls for an award of attorney's fees. 
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II. A FEDERAL COURT HEARING A CASE BROUGHT UNDER SECTION 102 
OR 401(c) OF THE IMRDA IS VESTED WITH FULL EQUITY POWERS, 
INCLUDING THE POWER TO AWARD ATTORNEY'S FEES. 


Appellees contend that attorney's fees are not 


available under Sections 102 and 401(c) of the IMRDA because 
the jurisdiction granted the United States District Courts 
under these sections is a narrow, circumseribed one. (A.B. 
pp. 29, 30, 31, 39). They contend that a federal court hear- 
ing an action brought under one of these sections is deprived 
of its general powers as an equity court. (Id.). We submit 
that the error of this contention is demonstrated by the statu- 
tory language, the legislative history, and prior precedent. 
Section 102 grants a broad authorization to a union 
member whose rights under Title I have been infringed to 
"pring a civil action in a district court of the United States 
for such relief (including injunctions) as = be _ appropriate." 
29 U.S.C. § 412. (Emphasis added). This can hardly be termed 
@ narrow grant of jurisdiction. Moreover, the legislative 
history indicates that it was not intended to be a narrow grant, 
and the federal courts have not interpreted it as such. Con- 
gressman Elliott, one of the chief sponsors of the Act, clearly 
stated the scope of jurisdiction granted the federal courts 


under Section 102: 
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"The court's jurisdiction '* * * to grant 
Such other and further relief as may be 


appropriate! gives it a wide latitude to 

grant relief according to the necessities 

of the case.” 105 Cong. Rec. 155 T- 

(August 1I, 1959). (Emphasis added). 
Furthermore, the federal courts have interpreted 


Section 102 as authorizing a wide variety of relief, including 


1) preliminary injunctions (Navarro v. Gannon, 385 F.2d 512 


(2d Cir. 1967), cert. denied, 390 U.S. 989 (1968)); 2) recovery 

of strike benefits (Vars v. Int'l Bhd. of Bollermakers, 215 F. 
Supp. 943 (D. Conn.), aff'd, 320 F.2d 576 (2a Cir. 1963)); 3) 
compensatory damages for loss of wages (Gulickson v. Forest, 

290 F. Supp. 457 (E.D.N.Y. 1963)); 4) compensatory damages for 

the expense of pursuing intra-union remedies (Int'l Bhd. of 
Boilermakers v. Rafferty, 348 F.2d 307 (9th Cir. 1965)); 5) 
compensatory damages for mental suffering and humiliation 

(Sands v. Abelli, 290 F. Supp. 677 (E.D.N.Y. 1968)); 6) compensa- 
tory damages for injury to reputation (Simmons v. Avisco, Local 713, 
Textile Workers Union, 350 F.2d 1012 (4th Cir, 1965)); 7) punitive 
damages (Int'1 Bhd. of Boilermakers v. Braswell, 388 F.2d 193 

(5th Cir.), cert, denied, 391 U.S. 935 (1968)); and 8) attorney 's 
fees (Gartner v. Soloner, 384 F.2q 348 (3d Cir. 1967); see also 
Bakery Workers Union v. Ratner, 118 U.S. App. D.C. 269, 335 F.2a 
691 (1964); Retail Clerks Union, Local 648 v. Retail Clerks Int'l 


Ass'n, 299 F. Supp. 1012 (D.p.c. 1969); and Cefalo v. District 50, 
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* 
UMW, 311 F. Supp. 946 (D.D.c. 1970))> 
The grant of jurisdiction under Section 4O1(c) is 
similarly broad. It provides that the right of a candidate 


for union office to have the union make campaign mailings at 


his expense and refrain from discrimination against him in the 


use of union mailing lists is 


"enforceable at the suit of any bona! fide 
candidate for office in such labor organi- 
zation in the district court of the United 
States in which such labor organization 
maintains its principal office." 29 U.S.C. 


§ 481(¢). 


Senator Kuchel, one of the sponsors of this section 


Stated with respect to a court's power under it: 


re 
*/ Appellees attempt to distinguish Ratner on the grounds 
that attorney's fees were awarded there under the specific 
authorization of Section 501 of the LMRDA. (A.B. p. 33 n.14, 
36). The fact remains that the Court in Ratner also awarded 
attorney's fees in the related action of Alvino v. Bake 
Workers Union, 118 U.S. App. D.C. at 273 n.93 335 F.0d at 
S28 me he Alvino action was brought under Section 102 of 
e 7 


Appellees would distinguish Retail Clerks on the basis 
that fees there were also awarded under ection 501. If this 
were in fact the case, they should similarly be awarded in 
Appeal No. 24561, which was also brought under Section 501 
as well as Section 102 and where the union's reprisal against 
Mr. Yablonski was as egregious as that in Retail Clerks. 


Appellees make no attempt to distinguish Cefalo. 


"If the Federal court finds the existence 
of a discrimination on the part of the union of-.- 
ficers with respect to the mailing list, the 
court . . . will be entitled to give such re- 
Tief as it deems equitable under all the cir- 
cumstances.” 105 Cong. Rec. o7l7 (April 25, 
1959) (Emphasis added). 


Furthermore, the Supreme Court has repeatedly em- 
phasized that a statutory grant of jurisdiction of this broad 
type calls forth the full panoply of powers of a federal court. 

In Deckert v. Independence Shares Corp., 311 U.S. 282, 288 (1940), 
the Court stated: 


"She power to enforce implies the power to 
make! effective the right of recovery afford- 
ed by the Act. And the power to make the 
right of recovery effective implies the power 
to utilize any of the procedures or actions 
normally available to the litigant according 
to the exigencies of the particular case. 


Again, in Bell v. Hood, 327 U.S. 678, 684 (1946), the Court 
stated: 


"It is also well settled that where legal 
rights have been invaded, and a federal 
statute provides for a general right to sue 
for such invasion, federal courts may use 

a available remedy to make good the wrong 
one. 


See also J. I. Case Co. v. Borak, 377 U.S. 426, 433 (1964) 


(". . . 1t is the duty of the courts to be alert to provide 
such remedies as are necessary to make effective the congression- 


al purpose.") 
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In short, there is nothing to support the contention 
of appellees that a court's power and jurisdiction under Sec- 
tions 102 and 401(c) are, in some unspecified way, quite lim- 
ited in scope and must be narrowly construed, Rather, a Dis- 
trict Court hearing a case brought under either of these sec- 
tions is vested with its full powers as a federal court of 
equity and law, including the broad power, set forth in Mills 
v. Electric Auto-Lite Co., 396 U.S. 375 (1970), to award attor- 


ney's fees to a Plaintiff whose suit has benefited @ class. 


A. The fact that attorney's fees are specifically 
provided for in two other Sections of the IMRDA does not mean 


that fees are not available under Sections 102 and 4Ol(c). 
NN 


Appellees use the fact that attorney's fees are 
specifically provided for in Sections 201(c) and 501(b) of the 
EMRDA as evidence that such fees are not available under Sec- 
tions 102 and 401. (A.B. pp. 23-24) But the Supreme Court 
rejected a comparable argument in Mills v. Electric Auto-Lite 
Co., 396 U.S. 375 (1970), stating that "the ‘Specific provisions 
in §§ 9(e) and 18(a) should not be read as denying to the courts 
the power to award counsel fees in suits under other sections 
of the Act. . . ." 396 U.S. at 390-91. Moreover, in deciding 
that attorney ts: ‘fees were available under Section 102 of the 
IMRDA, the Third Circuit stated that "(t]he | fact that other 
sections of the LMRDA Specifically call for the awarding of 
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counsel fees in no way controls the legislative intent with 
respect to Section 102." Gartner v. Soloner, 384 F.2d 348, 
353 (1967). 

In addition, there is good reason why Congress 
might have felt it necessary to provide specifically for a 
fee award in Sections 20l(c) and 501(b), while not doing so 
in Sections 102 and 401. Both 201(c) and 501(b) permit a 
union member to bring suit in either a United States District 
Court or "any State court of competent jurisdiction." See 
29 U.S.C. §§ 431(c), 501(b). Sections 102 and 401(c), on the 
other hand, permit suit only in a federal court. Congress 
was undoubtedly aware that state law regarding award of at- 
torney's fees varies greatly from jurisdiction to jurisdiction. 
It may well have felt it necessary, in order to guarantee uni- 
formity in the enforcement of the LMRDA, that it be specifically 
spelled out in those provisions of the Act authorizing suit in 
either a federal or state court that attorney's fees could be 
awarded by the court hearing the case. At the same time, 
Congress might, have felt that such express authorization was 
unnecessary in those sections of the Act which restricted suit 


to the federal courts, since it could justifiably assume that 


a U.S. District Court would exercise its traditional equity power 


under Sprague v. Ticonic Nat'l Bank, 307 U.S. 161 (1939), to award 


fees under such sections where appropriate. 


Ol 


Accordingly, the specific authorization of attorney's 
fees in Section 201(c) and 501(b) is not evidence of a legisla- 
tive intent that fees not be awarded in actions brought under 


Sections 102 and 401(c). 


B. There is no evidence of a jegialative intent in 
the LMRDA to deprive the federal courts of their historical 
equity power to award attorney's fees. | 

Appellees rely extensively on two isolated bits of 
legislative history, purportedly to demonstrate that in enact- 
ing the LMRDA Congress made a firm, considered decision that 
attorney's fees could not and should not be awarded to union 
members bringing suit under Sections 102 and hou(e) of the 
Act. (A.B. pp. 25-29). In assessing this argument, it is 
important to keep in mind that under Millis attorney's fees are 
available unless the Court can find compelling evidence of a 
Congressional "purpose to circumscribe the court's power to 
grant appropriate remedies." 396 U.S. at 391 (Emphasis added). 
Furthermore, it seems clear that, particularly th light of the 
somewhat haphazard history of the progress of the Act through 
Congress, appellees make too much of brief Congressional state- 


ments, one by the dissenting members of the House Committee and 


one by the Senator who cast the lone vote against the Act when 
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it was first passed by the Senate. They hardly evidence 
a legislative intent to deprive the United States District 
Court of their traditional equity powers. Indeed, it would 
be ironic if the courts were now to give a narrow, restric- 
tive interpretation of the statute in reliance on the con- 
struction advanced by its eee eee 

Furthermore, the history of the enactment of the 
IMRDA shows that the legislative intent behind the statute 
cannot be gleaned from isolated statements of individual 
legislators about the particular form of the legislation which 


was under consideration at the time. In a perceptive comment, 


*/ The Third Circuit, in Gartner v. Soloner, 384 F.2d 348 (1967), 
peace? Senator Goldwater's "offhand" remark in the proper perspec- 
ve: : 


"Senator Goldwater's sincere statement did point up 
the need of enabling a single member to enforce his 
rights. It did not attempt to analyze the efficacy 
of the phrase used ['such relief (including injunc- 
tions) as may be appropriate'] to cover the relief 

which might be needed including counsel fees." 384 

F.2d at 352. (Portion in brackets added) 


ee Apparently for the purposes of showing a Congressional de- 
cision against the award of fees, appellees contend that H.R. 
8400, which contained a specific authorization of attorney's 
fees, was considered and rejected by the House Committee. The 
Committee Report undercuts this argument: 


"During the executive sessions the committee worked 
primarily from four major bills which were before the 
committee for consideration, Those bills were: S. 1555, 
as passed by the U.S. Senate, H.R. 4473, H.R. 7265 and 
H.R. 7680. Among other bills which were also referred 
to from time to time: S. 1137, H.R. 3540, S. 505, and 
H.R. 4474." H. Rep. No. 741, 86th Cong., 1st Sess. 

at 4-5 (1959). 


H.R. 8400 is conspicuous by its absence. 
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the Fifth Circuit has recently stated, with respect to Title 


I of the Act, that it "did not enjoy an orderly genesis. Con- 
sequently, the statutory language and the legislative history 
are a source of confusion as well as enlightenment." Fulton 
Lodge No. 2, Int'l Ass'n of Machinists v. Nix, 415 F.2d 212, 
217 (1969). Similarly, an academic commentator has warned 
that | 

"the numerous questions of interpretation posed 

by its [the LMRDA] various provisions are likely 

to strain to the breaking point the established 

American legal habit of looking to the legisla- 

tive history to ascertain legislative intent. 

The final enactment, as Congressman Griffin has 

candidly stated, was a 'scissors and paste' job 


conjoined with the results of intensive, high 
pressure bargaining in the conference committee. 


The record of debate in Congress reveals a de- 
Tiberate, if not extraordina effort to becloud, 
or Clari? or prejudge, as the case may be. ... 
Thus, resort to legislative history will at best 


be difficult, and may serve more to obscure than 
to illuminate legislative intent." Smith, The 


Labor-Management Reporting and Disclosure Act of 
1959, 46 Va. L. Rev. 195, 197-98 (1960) (Emphasis 


added). 


Given the history of the Act, when faced with a question 
of interpretation of a particular section the Court would do well 
to consider the advice of ex-Solicitor General Cox, who actively 
participated in the shaping of much of the LMRDA, and "seek out 


the underlying rationale." Cox, Internal Affairs of Labor Unions 


under the Labor Reform Act of 1959, 58 Mich. L. Rev. 819, 852 (1960), 


quoted in Wirtz v. Local 153, Glass Bottle Blowers Ass'n, 389 U.S. 
463, 468 n.6 (1968). 
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We believe that "the underlying rationale” and 
legislative intent support an award of attorney's fees in 
all four cases. The LMRDA is a remedial statute of the first 
order, designed to meet the problems of union corruption and 
abuse uncovered in the McClellan Hearings--"breach of trust, 
corruption, disregard of the rights of individual employees, 
and other failures to observe high standards of responsi- 
bility and ethical conduct." See 29 U.S.C. 4Ol(b). One thrust 
of attack against these problems was to guarantee to each rank- 
and-file union member certain basic intra-union political rights 
under Titles I and IV of the Act. To insure the effectiveness 
of this guarantee of rights, Congress assured the individual 
member that with respect to certain rights, he himself would 
have access to the federal courts, rather than be forced to 
rely upon the NLRB, the Department of Labor or the union itself 
to protect him. See 29 U.S.C. §§ 412, 481. 

It is implausible that after opening the federal 
courts to the union member for the enforcement of his elemental 
LMRDA rights, Congress then intended to foreclose practical 
access to these courts by requiring the member himself to assume 
the heavy burden of legal costs regardless of the success of his 
lawsuit. The Third Circuit has made the point well: 


"In the context of the Labor Management Act 
it is untenable to assert that in establish- 
ing the bill of rights under the Act Congress 
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intended to have those rights dimini'shed by 
the inescapable fact that an aggrieved union 
member would be unable to finance litigation 
and would have no hope of remuneration even 
if he could some way or other proceed with 
his suit." Gartner v. Soloner, sical F.2d 


348 (3d Cir. 1967). 


This, of course, would be the result if appellees 


should prevail in their contention that attorney's fees cannot 
be awarded to a union member successfully bringing suit under 
Sections 102 and 401 of the LMRDA. It is the rare union member 
who is either able or willing to confront the union leadership, 
backed by the full financial resources of the union and its 
treasury, if he knows that regardless of his success he will 

be required to pay all his own legal expenses. As the Oregon 
Supreme Court said in awarding attorney's fees to an individual 


union member, 
"If those who wish to preserve the internal 
democracy of the union are required to pay 
out of their own pockets the cost of employ- 


ing counsel, they are not apt to take legal 
action to correct the abuse." Gilbert v. 


Hoisti Engineers, Local 701, 237 Or. 139, 

390 P.2d 320, 321 (1965) (en banc). 
Indeed, it is not too much to say that unavailability of attor- 
ney's fees would transform the rights guaranteed by Titles I and 


IV--which Congress intended to be a major force in restoring 


union democracy--into mere high-sounding, empty phrases. 
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Congress made clear the purpose of the LMRDA. 
The Act emanates from "the responsibility of the Federal 
Government to protect employees' rights to organize, choose 
their own representatives, bargain collectively and otherwise 
engage in concerted activities for their mutual aid and pro- 


tection." 29 U.S.C. § Hol(a). Its goal is to "afford neces- 


sary protection of the rights and interests of employees and 


the public generally" and to “eliminate or prevent improper 
practices on the part of labor organizations. . . and their 
officers and representatives." 29 U.S.C. § HOl(b), (c). A 
statute with such a broad purpose in the public interest 
should not be niggardly construed and gutted of its effective- 


ness. 


III. THE COURT HAS JURISDICTION OVER APPEAL NO. 24562 UNDER 
28 U.S.C. § 1291... 


Appellees have raised the question of this Court's 
jurisdiction over Appeal No. 24562. (A.B. pp. 15-16).28 U.S.C. 
§ 1291 provides: 


"The courts of appeal shall have jurisdiction 
of appeals from all final decisions of the dis- 
trict courts of the United States, tne United 
States District Court for the District of the 
Canal Zone, the District Court of Guam, and 
the District Court of the Virgin Islands, ex- 
cept where a direct review may be had in the 
Supreme Court." 
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We believe that this Court's jurisdiction over Appeal No. 


24562 is firmly grounded in this statute, since the District 
Court's order in the case was a final decision and direct 
review of the order is not available in the Supreme Court. 
Appeal No. 24562 involves the District Court's 
denial of the motion for attorney's fees in C.A. 2413-69, 
the Journal case. This case has two distinct aspects, one 
of which has come to a final termination and Can which has 
been consolidated with C.A. 3436-69 for trial on the merits. 
One thrust of the case asked the District Court to stop the 
use of the United Mine Workers Journal as a personal campaign 
instrument of defendant Boyle in violation of Section 401 of 
the IMRDA, which prohibits discrimination in the use of the 
union mailing lists in favor of or against any candidate. 
Mr. Yablonski was successful in that part of the case, which 
is now at an end. Judge Pratt found that defendants were dis- 
criminating against Mr. Yablonski (App. p. 127) and entered a 
preliminary injunction ordering defendants to gease such dis- 
crimination, particularly the use of the Journal as Boyle's 
personal campaign instrument (App. p. 131). He also ordered 
that his findings and order be distributed to the UMWA member- 
ship. (App. p. 131). With the holding of the election en 
December 9, 1969, and the murder of Mr. Yablonski on December 
31, 1969, the Section 401 aspect of the Journal’ case ended, 


and there is nothing further to be done in this regard. 
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The Journal case also sought to recover on behalf 
of the UMWA membership, under Section 501 of the LMRDA, the 
amounts expended by defendants in misusing the Journal to 
Support Boyle's candidacy. The Court has yet to make a 
disposition of this claim, which has been consolidated for 
trial with C.A. 3436-69. Thus, the Section 401 aspect of the 
Journal case is over, and, as appellees state, "[t]he only 
remaining issue in the case -- the claim for damages to be 
paid to the union under § 501(a)" awaits trial. (A.B. p. 9). 

Appeal No. 24562 involves an appeal from the District 
Court's order of July 2, 1970, which denied the motion for at- 


torney's fees in C.A. 2413-69 "insofar as the services claimed 


to have been rendered are related to the Section 4O1(¢) (29 
U.S.C. § 481(c)) aspect of the case." (App. p. 217) (Emphasis 


added). Since the order relates only to the denial of attorney's 


fees with respect to the Section 401 aspect of the case and since, 
as appellees admit, that aspect is completed and will proceed no 
further in the District Court, we believe that the District Court's 
order of July 2, 1970 is a "final decision" and that this Court 
has jurisdiction over the appeal from that order under 28 U.S.C. 
§ 1291. 

In Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 
541 (1949), the Supreme Court considered the type of decisions 
which are appealable under 28 U.S.C. § 1291. The Court there hela 


= 32 - 


that the District Court's order denying a motion to require 
posting of security for costs was appealable "because it is 
a final disposition of a claimed right which iis not an in- 
gredient of the cause of action and does not require con- 
sideration with it." 337 U.S. at 546-47. The Courts of 
Appeals were held to have jurisdiction under 28 U.S.C. § 1291 
of decisions which 

"finally determine claims of rigat seve arable 

from, and collateral to, seal ghis asserted in 

the action, too important to be denied re- 

view and too independent of the cause itself 

to recuire that appellate consideration be 


deferred until the whole case is adjudicated. 
337 U.S. at 546. 


See also Local No. 438, Construction and Gen'l Laborers Union v. 


Curry, 371 U.S. 542, 549-50 (1963); Swift & Co. Packers v. 


Compania Colombiana del Caribe, S.A., 339 U.S. 684, 688-89 


(1950). 


The District Court order involved in Appeal No. 23462 
falls squarely within the class of decisions held appealaole in 
Cohen and the cases following it. The question of attorney's 
fees involves a "claim[s] of right separable from, and collateral 
to, rights asserted in the action"; and, in addition, it is "too 
important to be denied review" and "too independent of the cause 
itself to require that appellate consideration ‘be ceferred until 
the whole case is adjudicated." In this regard, see Preston v. 


United States, 284 F.2a@ 514, 515 n.1 (9th Cir. |1960), where an 
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order denying a motion for supplemental attorney's fees was 


held appealable under 28 U.S.C. § 1291. 


Furthermore, practical considerations support the 


Court's disposition of Appeal No. 24562 at the same time as 
the other three appeals. In Gillespie v. United States Steel 
Corp., 379 U.S. 148 (1964), the Supreme Court held that such 
considerations should be taken into account in deciding whether 
an order is appealable. The Court stated: 

"And our cases long have recognized that 

whether a ruling is 'final' within the 

meaning of § 1291 is frequently so close 

a question that decision of the issue 

either way can be supported with equally 

forceful arguments, and that it is im- 

possible to devise a formula to resolve 

all marginal cases coming within what 


might well be called the ‘twilight zone’ 
of finality. Because of this difficulty 


this Court has held that the requirement 

of finality is to be given a ‘practica 

rather than a technical construction. 

Con Beneficial mndaustrial Loan Corp., 

Supra, 327 U.S. at 540” 379 U.S. at 35 

(Emphasis added). 

The issue as to attorney's fees in Appeal No. 24562 
is substantially identical to that in the other three appeals. 
Neither appellees nor appellant have. sought to differentiate 
it from the other cases as to the legal issues involved. Thus, 
a beneficial conservation of judicial resources will result 
from the consideration of this appeal at the same time as the 
others, rather than burdening the Court with a separate appeal 


at a later time. 
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Moreover, consideration of Appeal No. 24562 at this 


time will not delay prosecution of the remainder of C.A. 2413-69 
in the District Court. As discussed earlier, the order under 
appeal relates only to attorney's fees in the Section 401 as- 
pect of the suit, and this aspect has come to an end and will 
not be the subject of further proceedings in the trial court. 

In short, the nature of the order under appeal, the 
relevant Supreme Court precedents, and the practical considera- 
tion of conserving judicial energies all eeenore this Court's 


jurisdiction over Appeal No. 24562 under 28 U.S.C. § 1291. 
CONCLUSION 


For the above-stated reasons, the Court should reverse 
the District Court's orders denying the motions for award of 
attorney's fees in all four cases, should order fees awarded 
in all four cases and should remand the cases to the District 
Court for further proceedings to fix the amount of the awards. 
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